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Case No. 09-0203APD 

  
RECOMMENDED ORDER 

 
 A formal hearing was conducted in this case on March 5, 

2009, by video teleconference at sites in Tallahassee, Florida, 

and  by Suzanne F. Hood, Administrative 

Law Judge with the Division of Administrative Hearings.   

APPEARANCES 

 For Petitioner:    
                       
 
 For Respondent:  Brian L. Hayden, Esquire 
                      Office of the Attorney General 
                      The Capitol, Plaza Level One 
                      Tallahassee, Florida  32399-1050 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent properly assigned 

Petitioner to the Tier Three Wavier pursuant to Section 

393.0661, Florida Statutes (2008), and Florida Administrative 

Code Rules 65G-4.0021 through 65G-4.0025. 



PRELIMINARY STATEMENT 

 On September 2, 2008, Respondent Agency for Persons with 

Disabilities (Respondent) notified Petitioner (Petitioner) 

that  would be assigned to the Tier Three Waiver of the 

Developmental Disabilities Home and Community Based Services 

Waiver Program (the Waiver program) effective October 15, 2008.  

On September 6, 2008, Petitioner requested an administrative 

hearing to contest Respondent's decision.   

 On January 13, 2009, Respondent referred the case to the 

Division of Administrative Hearings.  On January 23, 2009, the 

undersigned issued a Notice of Hearing, scheduling the hearing 

for March 5, 2009. 

 On January 28, 2009, Respondent filed a Motion in Limine.  

The motion sought to preclude the introduction of any evidence 

related to the medical necessity of Petitioner's services or the 

level of support for those services that were not in conformity 

with Petitioner's then-current support plan and cost plan.  The 

motion also sought to preclude evidence related to changes in 

Petitioner's circumstances or condition since October 15, 2008.  

The motion was granted at the hearing. 

 Respondent presented the testimony of two witnesses.  

Respondent offered five exhibits, R1 through R5, which were 

accepted as evidence. 
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 Petitioner presented the testimony of two witnesses.   

did not offer any exhibits for admission into evidence. 

 On March 17, 2009, the court reporter filed an original 

Transcript of the proceedings.   

 Respondent filed its Proposed Recommended Order on 

April 16, 2009.  As of the date that this Recommended Order was 

issued, Petitioner had not filed proposed findings of fact or 

conclusions of law. 

FINDINGS OF FACT 

 1.  Petitioner is a  who lives with  

mother/legal guardian in the family home.   receives services 

under the Waiver program.   

 2.  Petitioner's primary disability is mental retardation 

with an intelligence quotient (IQ) of 59 or less.   also has 

ambulatory deficits and communication deficits.   

 3.  Petitioner cannot independently perform the activities 

of daily living such as bathing, toileting, oral hygiene, 

dressing, and grooming  hair.   cannot prepare meals or 

perform housekeeping chores.   communicates using gestures and 

a communication device with voice and pictures.   

 4.  Petitioner does not present any behavior problems.   

takes no medications and is in relatively good health. 

 5.  Once qualified for the Waiver program, Petitioner could 

receive services described in the Medicaid Developmental 
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(Handbook).  However, Respondent had to first determine that the 

amount, duration, and scope of the services were medically 

necessary and that no other paid or unpaid source of a service 

was available to the recipient.   

 6.  The process of providing services begins when 

Petitioner's Waiver Support Coordinator prepares an annual 

summary, known as the support plan.  The support plan identifies 

Petitioner's preferences, interests, talents, attributes, 

available supports and services, and current needs and goals.  

The support plan attempts to name the most cost-effective 

services that are necessary to maintain Petitioner in the least 

restrictive environment.   

 7.  Next, a third-party vendor, contracted by Respondent, 

makes determinations of medical necessity by issuing prior 

service authorizations (PSAs).  In this case, the vendor 

reviewed several documents about Petitioner's condition and 

preliminarily approved his services for July 1, 2008, to 

June 30, 2009, hereinafter referred to as "the 2008 cost plan 

year."   

 8.  After receiving the PSA, Respondent approved the 

delivery of the services as determined in the PSA.  The dollar 

amounts of Respondent's approved services were reflected in 

Respondent's computerized Allocation Budget and Contract Control 
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System (cost plan).  For the 2008 cost plan year, Respondent 

authorized expenditures in the total amount of $38,171 for 

Petitioner's approved services.   

 9.  Respondent allocated $330 for adult dental services.  

The Handbook describes these services as dental treatments and 

procedures not covered by the Medicaid State Plan.  The purpose 

of adult dental services under the Waiver program is to prevent 

or remedy dental problems that, if left untreated, could 

compromise a recipient's health by increasing the risk of 

infection or disease, or by reducing food options, resulting in 

restrictive nutritional intake.   

 10.  Respondent allocated $1,571.40 for Petitioner's 

support coordination services.  The Handbook describes these 

services as advocating, identifying, developing, coordinating 

and accessing supports and services on behalf of the Waiver 

recipient.   

 11.  Respondent allocated $8,085 for companion services.  

The Handbook describes these services as non-medical care, 

supervision and socialization activities provided to an adult on 

a one-on-one basis or in groups not to exceed three recipients.  

Companion providers provide meaningful daily activities to 

recipients.   

 12.  Respondent allocated $6,281.60 for respite care 

services.  The Handbook describes respite care as a service that 
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provides supportive care and supervision to a recipient when the 

primary caregiver is unable to perform these duties due to a 

planned brief absence, an emergency absence or when the 

caregiver is available, but temporarily physically unable to 

care for or supervise the recipient for a brief period.   

 13.  Respondent allocated $21,900 for personal care 

assistance services.  The Handbook describes these services as 

assisting a recipient with eating and meal preparation, bathing, 

dressing, personal hygiene, and other self-care activities of 

daily living on a one-on-one basis.   

 14.  By letter dated September 2, 2008, Respondent notified 

Petitioner that  would be assigned to Tier Three under the 

redesigned service delivery system.  The Tier assignment process 

occurred in several stages. 

 15.  First, Respondent's central office in Tallahassee, 

Florida, ran a computer analysis that preliminarily assigned 

Petitioner to one of four tiers based on factors such as  

service needs.  The analysis considered Petitioner's age,  

family home residence, and the description of  personal care 

assistance services as moderate.  The analysis resulted in a 

Tier Three Waiver assignment for Petitioner.   

 16.  Second, Respondent's area staff reviewed Petitioner's 

preliminary Tier assignment to determine whether it should be 

approved based on information set forth in  cost plan and the 
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specific criteria set forth in Section 393.0661, Florida 

Statutes (2008)(the Tier Statute), and Florida Administrative 

Code Rules 65G-4.0021 through 65G-4.0025 (the Tier Rules).   

 17.  Third, if Respondent's area office staff had 

determined that the preliminary Tier assignment was 

questionable, they would have sent the central office a request 

to review the assignment and to make a final Tier determination.  

However, Respondent's area office staff concluded that 

Petitioner was properly assigned to the Tier Three Waiver.   

 18.  After receiving Petitioner's hearing request, 

Respondent once again reviewed Petitioner's Tier assignment, 

considering the criteria set forth in the Tier Statute and Tier 

Rules.  Respondent also considered Petitioner's service needs, 

level of need, age, current living setting, and available 

supports and services.  Respondent used a form referred to as an 

"Operational Detail" to assist in the review of the Tier Waiver 

assignment.   

 19.  Petitioner is properly assigned to the Tier Three 

Waiver primarily because  is 21 or older and lives in the 

family home.  Additionally,  is authorized to receive personal 

care assistance at the moderate level.  The moderate level of 

assistance provides Petitioner with routine prompts, 

supervision, and physical assistance.   
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 20.  For purposes of tier assignment, a "core" or "trigger" 

Waiver service is a service that, under the Tier Statute and 

Tier Rules, is capable of determining the Tier to which a client 

is assigned.  In other words, non-core or non-trigger waiver 

services have no effect on Tier assignment.   

 21.  Of the various Waiver services in Petitioner's 2008 

cost plan, only the personal care assistance services constitute 

"core" or "trigger" Waiver services.  Petitioner does not 

possess any intensive medical or adaptive needs or any intensive 

behavioral problems that are exceptional in intensity, duration, 

or frequency.   

 22.  Petitioner's proposed Tier Three Waiver assignment 

will limit Petitioner's annual expenditures for Waiver services 

to $35,000 per year.  This will result in a reduction or 

termination in the delivery of services in the amount of 

$3,171.00.   

 23.  According to the Tier notice letter, Petitioner must 

choose the Waiver services most important to  in adjusting 

 plan to stay within the $35,000 annual limit.  The Tier 

notice letter emphasized that under the new Tier system, the 

Legislature required client choice in selecting Waiver services.   

 24.  Tier One assignments require the following:  

(a) recipients living in a licensed residential facility and 

receiving special medical home care; (b) recipients living in a 
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licensed residential facility and receiving intensive behavioral 

residential habilitation services; (c) children and adults 

receiving behavior focus residential habilitation services at 

the current moderate or higher level of support; and/or 

(d) clients living in a licensed residential facility and 

receiving standard residential habilitation services at the 

extensive one or higher level of support.  Petitioner does not 

qualify for a Tier One Waiver assignment. 

 25.  Tier Two assignments require placement in licensed 

residential facility and authorization for greater than five 

hours per day of residential habilitation services.  Petitioner 

does not qualify for a Tier Two Waiver assignment.   

 26.  Tier Three is appropriate for Petitioner because  

lives in the family home,  receives personal care assistance 

services at the moderate level, and  is not eligible for the 

Tier One or Tier Two Wavier.   

CONCLUSIONS OF LAW 

 27.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

case pursuant to Sections 120.569, 120.57(1), and 393.125, 

Florida Statutes (2008).   

 28.  This proceeding is de novo.  See § 120.57(1)(k), Fla. 

Stat.  The purpose of the hearing is to formulate final agency 

action regarding Petitioner's Tier assignment, not to review 
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Respondent's proposed assignment.  See McDonald v. Dept. of 

Banking & Finance, 346 So. 2d 569 (Fla. 1st DCA 1977). 

 29.  Respondent has the burden of proving by a 

preponderance of the evidence that it properly assigned 

Petitioner to the Tier Three Waiver.  See Fla. Dep't of Transp. 

v. J.W.C. Co., Inc., 396 So. 2d 778, 788 (Fla. 1st DCA 1981); 

Balino v. Dep't of Health and Rehabilitative Services, 348 So. 

2d 349 (Fla. 1st DCA 1977); Fla. Dep't of Health and 

Rehabilitative Services v. Career Serv. Comm'n, 289 So. 2d 412, 

414 (Fla. 4th DCA 1974).   

 30.  In 2007, the Legislature enacted Chapter 2007-64, Laws 

of Florida, "an act relating to home and community-based 

services for persons with developmental disabilities."  See Ch. 

07-64, preamble at 479, Laws of Fla.  The law amended Section 

393.0661, Florida Statutes, and mandated that Respondent 

"implement a four tier system for the purpose of serving clients 

with developmental disabilities; providing requirements and 

limitations with respect to each tier . . ."  Id. (Emphasis 

added). 

 31.  Section 393.0661(7), Florida Statutes (2008), gives 

Respondent authority to make adjustments to Waiver benefits and 

services that are "necessary to comply with the availability of 

moneys and any limitations or directions provided for in the 

General Appropriations Act.”   
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 32.  The Tiers are defined in Section 393.0661(3), Florida 

Statutes (2008), which states as follows in relevant part:   

     (a)  Tier one shall be limited to 
clients who have services needs that cannot 
be met in tier two, three, or four for 
intensive medical or adaptive needs and that 
are essential for avoiding 
institutionalization, or who possess 
behavioral problems that are exceptional in 
intensity, duration, or frequency and 
present a substantial risk of harm to 
themselves or others. 
     (b)  Tier two shall be limited to 
clients whose services needs include a 
licensed residential facility and who are 
authorized to receive a moderate level of 
support for standard residential 
habilitation services or a minimal level of 
support for behavior focus residential 
habilitation services or clients in 
supported living who receive greater than 6 
hours a day of in-home support services.  
Total annual expenditures under tier two may 
not exceed $55,000 per client each year.   
     (c)  Tier three shall include, but is 
not limited to, clients requiring 
residential placement, clients in 
independent or supported living situations, 
and clients who live in their family home.  
Total annual expenditures under tier three 
may not exceed $35,000 per client each year.   
     (d)  Tier four is the family and 
supported living waiver.  Tier four shall 
include, but is not limited to, clients in 
independent of supported living situations 
and clients who live in their family home.  
An increase to the number of services 
available to clients in this tier shall not 
take effect prior to July 1, 2009.  Total 
annual expenditures under tier four may not 
exceed $14,792 per client each year.   
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 33.  Florida Administrative Code Rule 65G-4.0021(1) lists 

the following information that Respondent uses to evaluate Tier 

assignments.   

     (1)  The Agency for Persons with 
Disabilities will assign clients of home and 
community-based waiver services for persons 
with developmental disabilities to one of 
the four Tier Waivers created by Section 
393.0661, F.S. (2007).  The Agency will 
determine the Tier Waiver for which the 
client is eligible and assign the client to 
that waiver based on the developmental 
disabilities waiver criteria and limitation 
contained in the following provisions:  
Sections 409.906(13) and 393.0661, F.S.; and 
Rule 59G-13.080, F.A.C.: 
     (a)  The client's level of need in 
functional, medical, and behavioral areas, 
as determined through Agency evaluation of 
client characteristics, the Agency approved 
assessment process, and support planning 
information; 
     (b)  The client's service needs as 
determined through the Agency's prior 
service authorization process to be 
medically necessary; 
     (c)  The client's age and the current 
living setting; and 
     (d)  The availability of supports and 
services from other sources, including 
natural and community supports. 
 

 34.  Florida Administrative Code Rule 65G-4.0022 describes 

the following limitations/criteria related to the Tier One 

Waiver:   

     (1)  The Tier One Waiver is limited to 
clients that the Agency has determined meet 
at least one of the following criteria: 
     (a)  The client's needs for medical or 
adaptive services cannot be met in Tiers 
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Two, Three, and Four and are essential for 
avoiding institutionalization, or 
     (b)  The client possesses behavioral 
problems that are exceptional in intensity, 
duration, or frequency with resulting 
service needs that cannot be met in Tiers 
Two, Three, or Four, and the client presents 
a substantial risk of harm to themselves or 
others. 
     (2)  Clients living in a licensed 
residential facility receiving any of the 
following services shall be assigned to the 
Tier One Waiver: 
     (a)  Intensive behavioral residential 
habilitation services; 
     (b)  Behavior focus residential 
habilitation services at the moderate or 
above level of support; or 
     (c)  Standard residential habilitation 
at the extensive 1, or higher, level of 
support; or 
     (d)  Special medical home care. 
     (3)  Nursing service needs that can be 
met through the Tier Two, Tier Three, or 
Tier Four Waivers are not "services" or 
"service needs" that support assignment to 
the Tier One Waiver. 
 

 35.  Florida Administrative Code Rule 65G-4.0023 sets forth 

the following limitations/criteria for the Tier Two Waiver in 

relevant part: 

. . . The Tier Two Waiver is limited to 
clients who meet the following criteria: 
     (1)  The client's service needs include 
placement in a licensed residential facility 
and authorization for greater than five 
hours per day of residential habilitation 
services; or 
     (2)  The client is in supported living 
and is authorized to receive more than six 
hours a day of in-home support services.   
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 36.  Florida Administrative Code Rule 65G-4.0024 sets forth 

the following limitations/criteria for the Tier Three Waiver:   

. . . A client must meet at least one of the 
following criteria for assignment to the 
Tier Three Waiver:   
     (1)  The client resides in a licensed 
residential facility and is not eligible for 
the Tier One Waiver or the Tier Two Waiver; 
or 
     (2)  The client is 21 or older, resides 
in their own home and receives In-Home 
Support Services and is not eligible for the 
Tier One Waiver or the Tier Two Waiver; or 
     (3)  The client is 21 or older and is 
authorized to receive Personal Care 
Assistance services at the moderate level of 
support as defined in the DD Handbook. 
     (4)  The client is 21 or older and is 
authorized to receive Skilled or Private 
Duty Nursing Services and is not eligible 
for the Tier One Waiver or the Tier Two 
Waiver; or 
     (5)  The client is 22 or older and is 
authorized to receive the services of a 
behavior analyst and/or a behavior 
assistant.   
     (6)  The client is under the age of 22 
and authorized to receive the combined 
services of a behavior analyst and/or a 
behavior assistant for more than 60 hours 
per month and is not eligible for the Tier 
One Waiver or the Tier Two Waiver. 
     (7)  The client is 21 or older and is 
authorized to receive at least one of the 
following services:   
     (a)  Occupational Therapy; or 
     (b)  Physical Therapy; or 
     (c)  Speech Therapy; or 
     (d)  Respiratory Therapy.   
 

 37.  Florida Administrative Code Rule 65G-4.0025(2), states 

as follows relative to the Tier Four Waiver: 
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     (2)  Clients who are not eligible for 
assignment to the Tier One Waiver, the Tier 
Two Waiver, or the Tier Three Waiver, and 
who meet the following criteria, shall be 
assigned to the Tier Four Waiver:   
     (a)  Clients who are currently assigned 
to receive services through the Family and 
Supported Living Waiver unless there is a 
significant change in condition or 
circumstances as described in subsection 
65G-4.0021(4), F.A.C.; or 
     (b)  Clients who are under the age of 
22 and residing in their own home or the 
family home, or 
     (c)  Clients who are dependant children 
who reside in residential facilities 
licensed by the Department of Children and 
Families under Section 409.175, F.S. 
 

 38.  In making Petitioner's Tier assignment, Respondent 

properly evaluated each of the factors set forth in Florida 

Administrative Code Rule 65G-4.0021.  Additionally, Respondent 

used the criteria set forth in Section 393.0661, Florida 

Statutes (2008), and Florida Administrative Code Rules 65G-

4.0022 through 65G-4.0025.   

 39.  The Tier One Waiver is not appropriate for Petitioner 

because  does not possess any intensive medical or adaptive 

needs or any behavioral problems that are exceptional in 

intensity, duration, or frequency.  See § 393.0661(3)(a), Fla. 

Stat. (2008).  Additionally, Petitioner is authorized to receive 

personal care assistance services but not at the intensive 

level.   
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 40.  Petitioner does not meet the criteria for assignment 

to the Tier Two Waiver because is not in supported living and 

does not live in a licensed residential facility.  See 

§ 393.0661(3)(b), Fla. Stat. (2008).  Petitioner lives in the 

family home.   

 41.  The only appropriate placement for Petitioner is to 

the Tier Three Waiver.  Petitioner resides in the family home, 

receives personal care assistance at the moderate level, and is 

not eligible for the Tier One Waiver or the Tier Two Waiver.  

See Fla. Admin. Code R. 65G-4.0024(1). 

 42.  Petitioner does not seek additional services.  There 

has not been a significant change in  circumstances or 

condition since October 15, 2008.   

 43.  Respondent has met its burden of proof by a 

preponderance of the evidence.  The Tier Three Waiver is the 

correct assignment for Petitioner.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED:  

 That Respondent enter a final order assigning Petitioner to 

the Tier Three Waiver.   
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DONE AND ENTERED this 15th day of May, 2009, in 

Tallahassee, Leon County, Florida. 

S                                   

SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of May, 2009. 
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Office of the Attorney General 
Administrative Law Section 
The Capitol, Plaza Level 01 
Tallahassee, Florida  32399-1050 
 

 
 
Brian Hayden, Esquire 
Office of the Attorney General 
The Capitol, Plaza 01 
Tallahassee, Florida  32399-1050 
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James DeBeaugrine, Executive Director 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
John Newton, General Counsel 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
 




