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Case No. 09-0201 

  
RECOMMENDED ORDER 

 
 Pursuant to notice, a final hearing in this case was held 

on March 12, 2009, by telephone conference call between 

 Florida, before Carolyn S. Holifield, 

Administrative Law Judge of the Division of Administrative 

Hearings.   

APPEARANCES 

 For Petitioner:  
                       
 
 For Respondent:  Eugenia G. Rehak, Esquire 
      Department of Children and  
        Family Services 
                      Post Office Box 60085 
                      Fort Myers, Florida  33906 
 

STATEMENT OF THE ISSUE 

 The issue is whether Petitioner's request for exemption 

from employment disqualification should be granted. 

 



 

PRELIMINARY STATEMENT 

 By letter dated November 25, 2008, Respondent, Agency for 

Persons with Disabilities ("Agency"), denied the request of 

Petitioner, , for exemption from employment 

disqualification.  The denial letter stated that the "[a]gency 

considered all available information that led to [Petitioner's] 

disqualification, to include [Petitioner's] February 25, 2004 

aggravated battery offense, as well as all information provided 

by [Petitioner] regarding  disqualification."  According to 

the denial letter, the denial for disqualification was "due to 

the serious nature of the offense(s), the lack of sufficient 

evidence of rehabilitation, and [Petitioner's] failure to 

sustain [ ] burden of demonstrating by clear and convincing 

evidence that  should not be disqualified."  Finally, the 

Agency's letter advised Petitioner that as a result of the 

denial of the exemption,  was not eligible to be employed, 

licensed, or registered in positions regulated by the Department 

of Children and Families or the Agency for Persons with 

Disabilities. 

Petitioner challenged the Agency's decision and timely 

requested an administrative hearing.  On January 14, 2009, the 

Agency referred the matter to the Division of Administrative 

Hearings. 

 2



 

 At hearing, Petitioner testified on  own behalf and 

presented the testimony of   

 and .  

Petitioner's Exhibits 1 through 5 were admitted into evidence.  

Respondent presented the testimony of Marsha Vollmar, an area 

administrator for the Agency, and Bruce Alexander.  Respondent's 

Exhibits 1 through 6 were admitted into evidence.   

 No transcript of the hearing was filed.  Respondent filed 

Proposed Findings of Fact and Conclusions of Law on March 18, 

2009.  Petitioner did not file a proposed recommended order.   

FINDINGS OF FACT 

 Based on the oral and documentary evidence presented at 

hearing, the following Findings of Fact are made: 

1.  Petitioner applied for an exemption from 

disqualification, because  wants to work in a group home with 

persons with developmental disabilities. 

 2.  A Level 2 background screening in compliance with 

Chapter 435, Florida Statues (2008),1 is required for individuals 

working with and providing direct care to persons with 

developmental disabilities.  After Petitioner applied to work in 

a group home for persons with developmental disabilities, the 

screening process was initiated.   
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 3.  The background screening revealed that on  

April 15, 2004, Petitioner pled no contest to a disqualifying 

offense, aggravated battery.  This offense is a second-degree 

felony in violation of Section 784.045, Florida Statutes. 

 4.  After entering the plea, Petitioner was committed to a 

moderate risk residential program with the Department of 

Juvenile Justice ("Department").  Petitioner successfully 

completed the residential program and was released on 

December 14, 2004.  Thereafter, Petitioner was put on a program 

of post-commitment probation. 

 5.  In early April 2005, the Department prepared a progress 

report recommending that Petitioner be released from post-

commitment probation.  The progress report noted that while 

Petitioner was at the moderate risk residential program,  

"had excellent behavior with minimal issues."  With regard to 

the post-commitment probation, the progress report stated that 

Petitioner "is enrolled in school and has not incurred any new 

law violations."  On April 5, 2005, Petitioner was released from 

the post-commitment probation.   

 6.  The aggravated battery offense to which Petitioner pled 

no contest arose from an incident that occurred on February 25, 

2004 (February 2004 incident), during an altercation at the home 

of Petitioner's , where  resided.  After Petitioner 

returned home that evening, Petitioner's  confronted  
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"about something in  room."  An argument between the two 

ensued, and Petitioner began yelling at   At some 

point during the verbal altercation, Petitioner threw a vase at 

.  The vase hit  in 

the head, causing an injury which required stitches.  However, 

the injury did not cause any long-term problems for  

 7.  Petitioner was 16 years old when the February 2004 

incident occurred.  Petitioner's  was 20 years old, and 

 was 19 years old. 

 8.  The February 2004 incident was an isolated event and 

not at all typical of Petitioner's conduct. 

9.  The credible and persuasive testimony of the witnesses 

who knew Petitioner prior to the February 2004 incident was that 

Petitioner's behavior during the incident was very unusual and 

uncharacteristic.  For example, when the February 2004 incident 

occurred,  had known Petitioner for three years; during 

part of that three-year time period, they had lived in the same 

house.  Yet, prior to the above-described incident,  had 

never seen Petitioner behave in an aggressive and/or violent 

manner.2  

10.  A few months before the February 2004 incident, 

Petitioner began experiencing health problems.  These health 

issues included Petitioner's having anxiety attacks for which 

 was taking medication and had episodes of passing out.  
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Before Petitioner began having these health issues,  had 

participated in several school sports (i.e., soccer, basketball, 

track and field, and softball).  However, after having several 

episodes where  passed out, Petitioner had to drop out of all 

school sports. 

11.  Petitioner acknowledged that  was frustrated and 

hurt because of  health issues and the attendant 

circumstances they caused.  Nonetheless, Petitioner never used 

those issues or circumstances as excuses for  conduct during 

the February 2004 incident.  Instead, Petitioner has always 

taken full responsibility for that incident. 

12.  Soon after the February 2004 incident, Petitioner 

expressed to  family and close friends  regret that the 

incident had occurred.  Also, Petitioner apologized to  

and to  for  behavior during that incident. 

 13.   testified credibly that although the February 

2004 incident "was put on [Petitioner's] record,"  and 

Petitioner have worked through and resolved the issues related 

to the altercation.   underscored the fact that when the 

incident occurred five years ago, both  and Petitioner were 

young.  As noted above,  had recently turned 19 and 

Petitioner was 16.  Since that time,  and Petitioner 

have put the February 2004 incident behind them and have a good 

and on-going relationship. 
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 14.  After  was released from the residential facility, 

Petitioner immediately re-enrolled in a public high school.   

attended that high school continuously from about December 2004 

through May 2007, when  graduated. 

 15.  Petitioner graduated from high school on May 25, 2007, 

with a 3.4 grade point average. 

 16.  In April 2007, Petitioner was awarded the United 

States Marine Corps Scholastic Award for  academic 

achievement and leadership as a high school scholar. 

 17.  In July 2007, two months after graduating from high 

school, Petitioner enrolled in Edison Community College.  

Petitioner attended the community college two semesters, earning 

final grades of A's and B's in the courses in which  was 

enrolled.  Petitioner is not currently attending  

 but  plans to re-enroll in August 2009. 

18.  Petitioner is trying to better and wants an 

opportunity to work.  To that end, Petitioner has set long- and 

short-term goals.  Petitioner's long-term goal is to obtain a 

registered nursing degree and work as a registered nurse.   

short-term goal is to take and pass the exam to become a 

certified nursing assistant ("CNA"). 

19.  To accomplish r short-term goal (becoming a CNA), 

after completing two semesters at , 

Petitioner enrolled in a CNA program in , Florida.  
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Petitioner successfully completed the three-month, week-end 

program and now needs to take the exam to obtain  license as 

a CNA. 

20.  Successful completion of the CNA examination will 

provide Petitioner with a job that allows  to help people and 

to earn a living while completing  education. 

21.  As noted above, since graduating from high school, 

Petitioner has successfully completed two semesters in community 

college and a three-month, week-end CNA program.  Therefore,  

does not have an extensive employment history.  However, while 

in high school, Petitioner worked part-time at , a grocery 

store.  After graduating from high school, Petitioner worked at 

 for about five months. 

22.  Presently, several days a week, Petitioner babysits 

for family members and friends.   is one of the people 

for whom Petitioner regularly babysits.   who is still 

with Petitioner's , has three children--ages one, three, 

and seven.  Petitioner usually babysits  children one 

or two days a week for five or six hours. 

23.  Notwithstanding the February 2004 incident,  

trusts Petitioner to care for  children. 

 trust in Petitioner is based on their positive and 

on-going relationship and observations of Petitioner. 
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24.  During the times that Petitioner has baby sat  

children,  has never had any problems with the care that 

Petitioner provided to the children.  Even when Petitioner is 

not babysitting for  Petitioner visits the home of 

 and   While there, Petitioner plays 

with the three children; other times, Petitioner takes  

 children to the park.   has never had any reason 

to be concerned about the care children get when they are 

with Petitioner. 

 25.  Based on the credible testimony of Petitioner's other 

character witnesses, Petitioner is caring, trustworthy, and has 

the qualities necessary to work with persons with developmental 

disabilities.  

  26.   has known 

Petitioner for nine years and was a classmate of hers in middle 

and high school. 

 27.   has seven nieces and nephews, between the 

ages of three and 15.  Petitioner spends time with them, taking 

them to the park, movies, and the beach.   has never 

mistreated them or acted inappropriately toward any of them.  

According to  neither nor  family members have 

concerns about the children when they are with Petitioner.  

 28.   has a seven-year-old  who has  

 with whom Petitioner spends time.  Petitioner usually 
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spends two to three hours a week with this .   

testified credibly that sometimes he has been present when 

Petitioner is with  and has observed how  relates 

and assists m.  Moreover,  testified credibly that 

during these times,  has observed that Petitioner interacts 

well with w, despite  communication 

difficulties.   also had difficulty feeding 

and toileting himself.  However,  has observed that 

when Petitioner is with   does a good job of 

assisting  with both eating and toileting. 

 29.  Based on his observing how well Petitioner interacts 

and assists   believes that Petitioner would 

work very well with people with disabilities.  

 30.  Petitioner is a member of  

 and regularly attends church there.  In fact, Petitioner 

has been going to church there since  was five years old. 

 31.  During the nine years that  has known 

Petitioner, he has never seen or known  to act in an 

aggressive or violent manner toward anyone.  Moreover, during 

the time they were in school, Petitioner was never a 

troublemaker. 

 32.  Here, Petitioner had only one disqualifying offense.  

Nonetheless, at this proceeding, the Agency sought to improperly 

include Petitioner's alleged conduct during two other incidents, 
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neither of which constitutes disqualifying offenses.  Both of 

the aforementioned incidents occurred at school when Petitioner 

was a student. 

 33. One incident occurred at school when Petitioner was 

only 14 years old.  The second incident happened in 2007, but, 

ultimately, resulted in no charges, no penalties, or 

disciplinary action against Petitioner.  Except for Petitioner, 

no witnesses to either of these incidents testified at this 

proceeding. 

 34.  The first incident occurred in October 2001 (October 

2001 incident), about two weeks after Petitioner turned 14 years 

old and about two years prior to the disqualifying offense. 

35.  The October 2001 incident involved Petitioner's not 

removing a bandana  was wearing over  eye after being 

asked to do so by a teacher.  Petitioner was wearing the bandana 

to cover  injured eye.  The injury was the result of another 

student hitting  in the eye with a bottle the previous day.  

Petitioner decided to wear the bandana, because students had 

been teasing  about  injured eye. 

 36.  At some point a sheriff's deputy on the school campus 

got involved.  The deputy's October 2001 incident report noted 

that Petitioner was outside the classroom crying and upset when 

he saw .  According to the report, when he asked  what was 

wrong,  did not respond and kept walking.  This is apparently 
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when the situation escalated.  The report noted that after 

Petitioner failed to obey his command to stop, the deputy 

restrained and handcuffed Petitioner, and while doing so, he 

told Petitioner that  was under arrest.  The report noted 

that Petitioner kicked, hit, and cursed the officer.  

 37.  Petitioner's version of the event is that  did not 

answer the deputy's question and continued to walk.  Petitioner 

testified credibly that the officer then forced or threw  to 

the ground and then handcuffed .  Petitioner testified that 

 may have used profanity when this happened, but that  did 

not hit or kick the deputy. 

 38.  Neither the deputy who allegedly wrote the above-

referenced incident report, nor anyone other than Petitioner, 

who witnessed the incident testified at this proceeding.  Thus, 

many of the facts alleged therein have not been proven.  On the 

other hand, Petitioner's testimony concerning the incident is 

found to be credible. 

39.  As to the October 2001 incident, Petitioner did not 

engage in any aggressive behavior (i.e., kicking and hitting) 

toward the law enforcement officer.  Rather, Petitioner was 

unnecessarily thrown or pushed to the ground and handcuffed by a 

law enforcement officer at the school after  refused to tell 

him why  was crying and upset and did not obey his command to 

stop walking away.3   
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 40.  Based on the established facts regarding this October 

2001 incident, the charges filed against Petitioner and the plea 

entered by Petitioner, then a 14-year-old juvenile, are not a 

proper basis or a contributing factor in the Agency's denial of 

Petitioner's exemption from disqualification.  This is 

particularly true in light of the fact that the incident 

occurred in 2001, eight years ago, more than two years before 

the disqualifying offense, and about two weeks after Petitioner 

turned 14 years old.  Finally, no evidence was presented that 

Petitioner engaged in the conduct alleged and committed the 

offense charged.  

 41.  The second incident occurred in 2007 during               

Petitioner's senior year in high school and about three years 

after the incident that resulted in the disqualifying issue. 

Petitioner and two other students were on the patio outside the 

high school cafeteria yelling about "something" that had 

happened at the elementary school.  For this behavior, a law 

enforcement officer arrested Petitioner and the other students 

and charged them with disorderly conduct and disruption of a 

school function. 

 42.  The charges against Petitioner described in 

paragraph 40 were dropped and no disciplinary action (suspension 

or expulsion) was taken against Petitioner for the incident.  No 

evidence was presented to establish that this conduct by 
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Petitioner was unlawful or illegal or a threat to anyone.  

Further, no evidence was presented to establish that 

Petitioner's above-described conduct could reasonably be 

considered as aggressive, hostile or violent.       

 43.  The victim in the February 2004 incident that resulted 

in the disqualifying offense, sustained an injury that required 

stitches.  However,  suffered no long-term problems as a 

result of the injury.  Petitioner and the victim of the prior 

incident are like family and have a good relationship. 

 44.  Petitioner accepted responsibility for h actions, 

which led to the disqualifying offense, and since then has 

worked conscientiously to improve  life.  Petitioner has been 

continuously matriculating in school or participating in a job 

training program (CNA) since the disqualifying offense. 

 45.  In the years since the disqualifying offense occurred, 

Petitioner has, and continues, to regularly babysit the 

children, including a child with disabilities, of family and/or 

friends.  Petitioner has carried these duties out responsibly, 

and Petitioner has never hurt or mistreated any of the children 

in  care. 

 46.  Except for the disqualifying offense, Petitioner has 

not committed any unlawful act or been charged or convicted of 

any unlawful act.  Moreover, since the disqualifying offense 
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(and prior thereto), Petitioner has not acted in a physically 

aggressive or violent manner toward anyone. 

CONCLUSIONS OF LAW 

     47.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.569, 120.57(1), and 435.07(3), Fla. Stat. 

     48.  Subsection 393.0655(1), Florida Statutes, requires 

direct service providers, among others to undergo a Level 2 

background screening. 

     49.  Section 435.04, Florida Statutes, sets forth the 

Level 2 screening requirements as follows: 

  (1)  All employees in positions designated 
by law as positions of trust or 
responsibility shall be required to undergo 
security background investigations as a 
condition of employment and continued 
employment.  For the purposes of this 
subsection, security background 
investigations shall include, but not be 
limited to, fingerprinting for all purposes 
and checks in this subsection, statewide 
criminal and juvenile records checks through 
the Florida Department of Law Enforcement, 
and federal criminal records checks through 
the Federal Bureau of Investigation, and may 
include local criminal records checks 
through local law enforcement agencies. 
  
  (2)  The security background investigations 
under this section must ensure that no persons 
subject to the provisions of this section have 
been found guilty of, regardless of adjudication, 
or entered a plea of nolo contendere or guilty 
to, any offense prohibited under any of the 
following provisions of the Florida Statutes or 
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under any similar statute of another 
jurisdiction: 
 

*    *    * 
  
  (k)  Section 784.045 relating to aggravated 
battery. 
    

 50.  Section 435.07, Florida Statutes, provides that under 

appropriate circumstances, an exemption from disqualification 

may be granted.  That section provides: 

(1)  The appropriate licensing agency may 
grant to any employee, otherwise 
disqualified from employment an exemption 
from disqualification for: 
 
(a)  Felonies committed more than 3 years 
prior to the disqualification. 
 

51.  Petitioner has the burden of establishing by clear and 

convincing evidence entitlement to receive the exemption from 

disqualification.  Subsection 435.07(3), Florida Statutes, 

provides: 

  (3)  In order for a licensing department 
to grant an exemption to any employee, the 
employee must demonstrate by clear and 
convincing evidence that the employee should 
not be disqualified from employment. 
Employees seeking an exemption have the 
burden of setting forth sufficient evidence 
of rehabilitation, including, but not 
limited to, the circumstances surrounding 
the criminal incident for which an exemption 
is sought, the time period that has elapsed 
since the incident, the nature of the harm 
caused to the victim, and the history of the 
employee since the incident, or any other 
evidence or circumstances indicating that 
the employee will not present a danger if 
continued employment is allowed. . . . 
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52. In this case, Petitioner has met burden of proof.  

The evidence established by clear and convincing evidence that 

 should not be disqualified from employment.  Petitioner 

established by clear and convincing evidence that the incident 

resulting in the disqualifying offense was an isolated incident 

and  conduct during that incident was uncharacteristic.  With 

regard to the harm to the victim, the clear and convincing 

evidence established that  sustained injuries requiring 

stitches, but no long-term effects of the injury.  Moreover, the 

evidence established that the victim and Petitioner have 

resolved the issues related to the incident and now have an 

on-going and positive relationship.   

53.  The clear and convincing evidence established that 

more than five years have elapsed since the disqualifying 

offense occurred.  Moreover, since that offense occurred, 

Petitioner has not been involved in any unlawful activities.  

Also, the clear and convincing evidence established that for the 

past several years, Petitioner has been attending school (high 

school, community college, and a CNA program) and doing well in 

 studies.  Finally, the clear and convincing evidence 

established that since the disqualifying offense, Petitioner has 

regularly and responsibly worked with children. 

54.  The clear and convincing evidence established that 

Petitioner will not present a danger if  is allowed to work 
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with persons with disabilities and should not be disqualified 

from employment. 

RECOMMENDATION 
 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED that Respondent, Agency for Persons with 

Disabilities, enter a final order granting Petitioner, , 

an exemption from disqualification.  

DONE AND ENTERED this 29th day of May, 2009, in 

Tallahassee, Leon County, Florida. 

S                                   

CAROLYN S. HOLIFIELD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 29th day of May, 2009. 

 
 

ENDNOTES 
 
1/  All statutory references are to Florida Statutes (2008), 
unless otherwise noted. 
 
2/   testified credibly that did not know the reason 
for Petitioner's uncharacteristic behavior during the February 
2004 incident, but knew that during this period of time, 
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Petitioner had a medical condition that caused  to pass out.  
See Findings of Fact, paragraph 10. 
 
3/  The officer's report of the incident appears to corroborate 
the finding that the actions of the officer were unnecessary.  
According to that report, when the officer took the student to 
the school office, he called the Department of Juvenile Justice, 
Juvenile Detention Center, about the incident and was directed 
by the Department's in-take screener to release Petitioner to 

  According to his report, the law enforcement 
officer had planned to have the 14-year-old  student 
transported to  for booking. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 




