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Case No. 08-6411APD 

  
RECOMMENDED ORDER 

Pursuant to notice, a hearing was conducted in this case on 

February 12, 2009, by video teleconference at sites in  

, Florida, before Administrative Law Judge June C. 

McKinney of the Division of Administrative Hearings, pursuant to 

the authority set forth in Sections 120.569 and 120.57(1), 

Florida Statutes.1   

APPEARANCES 

     For Petitioner:  
                       
 
     For Respondent:  Jennifer Lynn Carman, Esquire 
                      Office of the Attorney General 
                      110 Southeast 6th Street, Tenth Floor 
                      Fort Lauderdale, Florida  33301 
 

STATEMENT OF THE ISSUE 

 The issue to be resolved in this proceeding is whether 

Petitioner's Residential Habilitation-Behavior Focus (Res Hab) 



services should be reduced to the moderate level due to lack of 

a medical necessity for Extensive 1 level. 

PRELIMINARY STATEMENT 

 APS Healthcare(APS) is an agency with whom the Agency for 

Persons with Disabilities (APD) contracts to provide annual 

reviews of services and goods requested by participants in the 

Medicaid Waiver program.  By Final Determination dated 

December 12, 2008, APS notified  that the Res Hab services 

at the Extensive 1 level of supports requested would not be 

provided because it is not medically necessary.   disputed 

the determination regarding services and requested a hearing. 

 On December 23, 2008, the case was referred to the Division 

of Administrative Hearings (DOAH) and assigned to the 

undersigned administrative law judge. 

 The case was noticed for hearing on January 6, 2009.  The 

notice was amended to a video teleconference and heard on 

February 12, 2009.  At hearing, Petitioner presented the 

testimony of  Certified Behavior Analyst and 

  Petitioner's Exhibits 

numbered 1 through 3 were admitted into evidence.  Respondent 

presented the testimony of Gary Reavis, R.N., B.S.N., Prior 

Service Authorization Reviewer for APS.  Respondent's Exhibits 

numbered 9, 22, 28, 31, and 35 were admitted into evidence. 
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 The parties stipulated that  would receive Behavior 

Assistant Services. 

 The proceeding was recorded but was not transcribed.  The 

parties were given until February 23, 2009, to file timely 

proposed recommended orders.  Both Petitioner and Respondent 

filed Proposed Recommended Orders, which have been considered in 

the preparation of this Recommended Order. 

FINDINGS OF FACT 

 1.  Petitioner,  is  with a 

developmental disability who receives services from the APD's 

Medicaid Waiver Program (Med Waiver Program). 

 2.   moved to  new group home  

 in the past year.   does not attend an outside day 

program.  Five other individuals share the home with  

 3.  s primary disabilities are profound mental 

retardation, generalized anxiety, blindness due to a secondary 

retina detachment and bilateral dense cataracts.   is 

nonverbal. 

 4.   doesn't sleep continuously during the night.   

averages four hours of sleep each night.  

 5.   needs assistance with all of  daily living 

activities.   can’t bathe, dress, put on deodorant, brush  

teeth, used mouthwash, fasten clothing or complete household 
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tasks without the assistance.   is also not aware of safety 

issues. 

6.   has devised a Res Hab program that supervises 

and trains  in the following areas:  personal hygiene, 

dressing, promoting safety skills and dealing with maladaptive 

behaviors. 

7.  At mealtime,  is supervised.   requires both 

verbal and physical assistance to eat or drink.   also grabs 

things around  and puts them in  mouth, which is 

dangerous.  

8.   is ambulatory but needs assistance to get around 

due to  sight impairment.  If no assistance is provided,  

trips.  requires guidance to assist  getting around to help 

prevent falling or other injury.  

9.   requires assistance to use the restroom.   

needs help with wiping after using the toilet, and 

unzipping and unfastening  clothing.   also requires staff 

assistance with hand washing after toileting.  

10.   engages in self-injury.   has a skin picking 

problem.  Some methods that staff uses to train  to change 

such behaviors consists of blocking, redirecting, or verbal 

intervention.   also slaps  on the side of the head.  

 has suffered tissue damage from self abuse bruising  eye 

area and head.  However,  has had no emergency room visits, 
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no attempted suicides, emergency medications or use of 

restraints in the past five to six months.  

11.   is aggressive.   has been  Certified 

Behavior Analyst since November 2008.   provides  behavior 

therapy two to four times a week.   needs behavioral 

intervention because of  self injurious behavior and  

destroying property.  

12.   uses aggression against others and property.  In 

December 2008,  scratched a staff member while engaged in 

physical aggression.   has also pushed, kicked and hit others.  

 has ripped items at the home such as couches, recliners, 

chairs.  also peels paint off the wall. 

13.   receives six hours of Companion Services five 

days a week. 

14.  s physical aggression has decreased in the past 

six months. 

15.   also takes medicine for hypertension, psychosis, 

depression, and insomnia. 

 16.  APD is a contracting agency that performs prior 

service authorization reviews for APD.  The prior service 

reviews are intended to determine whether requested goods or 

services for a client are within the guidelines in the Med 

Waiver Program, as established in the Developmental 

Disabilities/Waiver Service Limitations Handbook (Waiver 
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Handbook).  The Waiver Handbook has been promulgated as a rule 

by the Agency.  Fla. Admin. Code R. 59G-13.080(12). 

 17.  Petitioner's request for Res Hab hours at the 

Extensive 1 level was submitted to APS for Prior Service 

Authorization (PSA) review and was assigned PSA number . 

 18.  Reavis performed the PSA desk review of s 

documents submitted and the level 1 services requested were 

denied. 

 19.  Petitioner requested reconsideration and Reavis 

conducted the reconsideration review.  In reaching  decision 

regarding s Res Hab services, Reavis determined that 

nothing in the documents reviewed met the criteria for Extensive 

level 1 requested by  

 20.  The Final Notice of Denial, Termination, or Reduction 

in Service(s) was issued on December 12, 2008, determining that 

medical necessity was demonstrated for the moderate level of Res 

Hab, which is the issue addressed in this matter.  No dispute 

exists that the request for hearing was timely filed.  

CONCLUSIONS OF LAW 

 21.  DOAH has jurisdiction over the subject matter of this 

proceeding and the parties thereto pursuant to Sections 120.569 

and 120.57(1), Florida Statutes.  See J.M. v. Florida Agency for 

Persons With Disabilities, 938 So. 2d 535 (Fla. 1st DCA 2006). 

 6



 22.  This is a de novo proceeding for the purpose of 

formulating agency action, and not to determine whether the 

agency's decision was correct at the time that it made the 

decision, but to determine whether the currently received 

services of Res Hab at Extensive 1 level are medically 

necessary.  The findings of fact "shall be based exclusively on 

the evidence of record and on matters officially recognized."  

§ 120.57(1)(j) and (k), Fla. Stat. (2008). 

23.  Title 42, Section 440.180, Code of Federal 

Regulations, defines home or community-based services as 

"services, not otherwise furnished under the State's Medicaid 

plan, that are furnished under a waiver granted under the 

provisions of part 441, subpart G of this chapter."  The Federal 

Social Security Act allows states to offer an array of home and 

community-based services to developmentally disabled individuals 

in order to avoid the need for these individuals to reside in an 

institution.  42 C.F.R. § 441.300.  Florida's plan for providing 

services to the developmentally disabled is found in 

Chapter 393, Florida Statutes, and in Florida Administrative 

Code Rule Chapter 59G-13. 

24.  Because the goal of the Medicaid Waiver Program is to 

avoid institutionalization of developmentally disabled 

individuals insofar as possible, waiver participants must meet 

institutional level-of-care requirements, and the waiver 
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services provided must be necessary to allow recipients to 

remain at home or in a home-like setting.  See Fla. Admin. Code 

R. 59G-13.080(1). 

25.  The Waiver Handbook, at pages 1-5 through 1-6 and 2-4, 

further provides that "waiver services shall only be provided 

when the [requested] service or item is medically necessary."  

The Waiver Handbook adopts the following definition of 

"medically necessary" or "medical necessity," which is found in 

Florida Administrative Code Rule 59G-1.010: 

(166)  "Medically necessary" or "medical 
necessity" means that the medical or allied 
care, goods, or services furnished or ordered 
must:  
 
(a)  Meet the following conditions: 
 
1.  Be necessary to protect life, to prevent 
significant illness or significant 
disability, or to alleviate severe pain; 
 
2.  Be individualized, specific, and 
consistent with symptoms or confirmed 
diagnosis of the illness or injury under 
treatment, and not in excess of the patient's 
needs; 
 
3.  Be consistent with generally accepted 
professional medical standards as determined 
by the Medicaid program, and not experimental 
or investigational; 
 
4.  Be reflective of the level of service 
that can be safely furnished, and for which 
no equally effective and more conservative or 
less costly treatment is available statewide; 
and 
 
5.  Be furnished in a manner not primarily 
intended for the convenience of the 
recipient, the recipient's caretaker, or the 
provider. 
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Fla. Admin. Code R. 59G-1.010(166). 

 26.  As the party seeking to decrease the level of  the 

services, Respondent has the burden of proving s request 

of Extensive 1 Res Hab services is not medically necessary.  See 

Florida Department of Transportation v. J.W.C. Company, Inc., 

396 So. 2d 778 (Fla. 1st DCA 1981), Balino v. Department of 

Health & Rehabilitative Services, 348 So. 2d 349 (Fla 1st DCA 

1977). 

 27.  The Respondent must meet the burden by the 

preponderance of the evidence.  A preponderance of the evidence 

means the greater weight of the evidence.  See Fireman's Fund 

Indemnity Co. v. Perry, 5 So. 2d 862 (Fla. 1942). 

 28.  The Waiver Handbook page 2-66 describes Res Hab 

services as: 

Residential habilitation provides 
supervision and specific training activities 
that assist the recipient to acquire, 
maintain or improve skills related to 
activities of daily living.  The service 
focuses on personal hygiene skills such as 
bathing and oral hygiene; homemaking skills 
such as food preparation, vacuuming and 
laundry, and on social and adaptive skills 
that enable the recipient to reside in the 
community.  This training is provided in 
accordance with a formal implementation plan 
developed with direction from the recipient 
and reflects the recipient’s goal(s) from 
their current support plan. 
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 29.  The Residential Habilitation in a Licensed Facility 

Level of Supports Descriptors describes the Extensive 1 level 

as: 

Functional:  Totally dependent on staff for 
self-care/daily living activities: 
Disability prevents sitting in an upright 
position, has limited positioning options. 
Requires two person life or lifting 
equipment to transfer.  Independently uses a 
powered wheelchair, needs assistance with ;a 
manual chair.  Requires daily monitoring and 
frequent hands-on assistance to stay 
healthy.  Health issues result in inability 
to attend outside programs 5-10 days a 
month; health condition is unstable or 
becoming progressively worse. 
 
Behavioral: Frequent planned, informal or 
formal interventions necessary.  Assistance 
from others may be necessary to redirect the 
recipient. Requires psychotropic medication 
for control of behavior.  Use of 
physical/mechanical restraint.  Self-injury  
or aggression towards others or results in 
significant tissue damage, scarring, damage 
to bones that require[es] physician 
attention.  May have attempted suicide in 
past 12 months.  May have required the use 
of reactive strategies 5 or more times per 
month in last 12 months.  May routinely wear 
protective equipment to prevent injury from 
self abusive behavior at least 12 hours per 
day.  Has received emergency medication to 
control behavior in last 12 months.  May 
meet criteria of intensive Behavioral 
Residential Habilitation. 
 
Physical:  May have uncontrolled seizures 
that have required hospital or emergency 
room intervention during past 12 months; 
receives medications to control seizures.  
May have been hospitalized for medication 
toxicity in past 12 months.  May have 
experienced a pressure sore requiring 
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recurrent medical attention or 
hospitalization in the past 6 months.  May 
require medication and daily management, 
including enemas, for bowel elimination.  
May have been hospitalized for impaction in 
last 12 months.  May be at high nutritional 
risk and requires intensive nutritional 
intervention.  Has a condition that requires 
physician prescribed procedures (Cannot be 
delegated to a non-licensed staff.) 
 
Other:  If the recipient’s primary need is 
to receive visual supervision based on a 
documented history of inappropriate sexual 
behavior or sexually provocative behavior, 
assignment to this level is appropriate.  
 

30.  In this case, the Respondent has met the burden to 

demonstrate that the Res Hab services should be reduced to the 

moderate level.  The greater weight of the evidence demonstrates 

that  needs assistance but  does not fall into the 

Extensive 1 category because  is not totally dependant; 

doesn't require consistent formal behavioral interventions,  

injuries and aggressive behavior neither cause significant 

damage requiring physician attention nor hospitalization; and, 

no evidence of sexual inappropriateness was presented.  

Additionally,  receives six hours of Companion Services 

five days a week and Behavior Assistant Services combined with 

the Res Hab services.  Therefore, Res Hab at the moderate level 

is the appropriate level for  
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RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED that the Agency for Persons with Disabilities 

enter a final order finding that Petitioner is entitled to 

Residential Habilitation services at the moderate level. 

DONE AND ENTERED this 16th day of March, 2009, in 

Tallahassee, Leon County, Florida. 

 

S                                   

JUNE C. McKINNEY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of March, 2009. 

 
 

ENDNOTE 
 
1/  Unless otherwise indicated, all references to the Florida 
Statutes are to the 2008 codification. 
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COPIES FURNISHED: 
 
Cathy Bedell, Esquire 
Agency for Persons with Disabilities 
Fair Hearing Coordinator 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
M. Catherine Lannon, Esquire 
Office of the Attorney General 
Administrative Law Section 
The Capitol, Plaza Level 01 
Tallahassee, Florida  32399-1050 
 
Jennifer Lynn Carman, Esquire 
110 Southeast 6th Street, 10th Floor 
Fort Lauderdale, Florida  33301 
 

 
 
John Newton, General Counsel 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0700 
 
Jim DeBaugrine, Executive Director 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0700 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 
 
 
 




