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RECOMMENDED ORDER 

 
 A final hearing was conducted in this case on March 24, 

2009, in Tallahassee, Florida, before Suzanne F. Hood, 

Administrative Law Judge with the Division of Administrative 

Hearings.   
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STATEMENT OF THE ISSUE 
 

 The issue is whether Petitioner is eligible to receive 

benefits through the Florida Home and Community-Based Medicaid 

Developmental Disabilities Waiver Program (Medicaid Waiver).   

PRELIMINARY STATEMENT 

 By letter dated November 9, 2008, Respondent Agency for 

Persons with Disabilities (Respondent) notified Petitioner  

(Petitioner) that application for services under the 

Medicaid Waiver was denied.  The letter alleged that Petitioner 

failed to demonstrate that  has a developmental disability as 

defined by Section 393.063, Florida Statutes (2008).   

 Petitioner requested a hearing in a letter dated 

December 5, 2008.  Respondent referred the hearing request to 

the Division of Administrative Hearings on December 17, 2008.  A 

Notice of Hearing dated December 19, 2008, scheduled the hearing 

for February 5, 2009.   

 On January 23, 2009, Petitioner filed an unopposed Motion 

for Continuance.  An Order dated January 27, 2009, granted the 

motion and rescheduled the hearing for March 24, 2009. 

 During the hearing, Petitioner presented the testimony of 

three witnesses.  Respondent presented the testimony of two 

witnesses.  The parties submitted 11 exhibits, P1-P9, P10/R10, 

and P11.   
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 The court reporter filed a transcript of the proceeding on 

April 14, 2009.  The parties filed their Proposed Recommended 

Orders on April 24, 2009.   

FINDINGS OF FACT 

 1.  Respondent is a state agency charged with administering 

and determining eligibility for services to developmentally 

disabled individuals under the Medicaid Waiver.   

 2.  Petitioner is  who is currently  

  In March 2008, when  was 16 years old,  

 Ph.D., diagnosed Petitioner under the Diagnostic 

and Statistical Manual of Mental Disorders, 4th Edition (DSM 

IV), with the following:  (a) major depressive disorder, 

recurrent bereavement; (b) Asperger's Syndrome; and 

(c) cognitive disorder, not otherwise specified.   

 3.  In August 2008,  Psy.D., diagnosed 

Petitioner with the following:  (a) major depressive disorder; 

(b) Asperger's Syndrome; (c) intermittent explosive disorder; 

and (d) cognitive disorder, not otherwise specified.  Dr.  

made the same diagnoses when  evaluated Petitioner for the 

second time in October 2008.  Petitioner has never been 

diagnosed with autism or an autistic disorder.   

 4.  As a young child, Petitioner developed normally;  

walked at ten and one-half months, toilet trained at two and 
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one-half years, and said words and sentences at the appropriate 

times.   

 5.  Petitioner's disabilities negatively impair  

thinking,  judgment, and  social relationships.  

Petitioner's symptoms show that  has a pervasive developmental 

disorder but not necessarily autism.   

 6.  Petitioner currently attends school at the  

  Petitioner works at a 

grade level between middle school and ninth grade in some 

academic areas even though  is classified as a high school 

senior.   

 7.  In the second grade, Petitioner was able to read and 

spell on grade level.   now reads below grade level but has 

shown excellent progress in solving math equations.   

 8.  Petitioner does not attend a general education 

classroom.  Instead,  attends a class for exceptional students 

and has an individualized curriculum.   

 9.  Petitioner's emotional and behavioral disabilities 

impact  ability to learn and  ability to do well in 

school.  Even so, there is no persuasive evidence that 

Petitioner has a severe learning disorder.   

 10.  Petitioner lacks the necessary skills to live 

independently in the real world.   must be prompted to perform 

the following activities of daily living:  (a) taking care of 
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 basic hygiene such as taking a bath, applying deodorant and 

changing into clean clothes; (b) doing  laundry; (c) cooking 

 meals; and (d) managing  finances.   

 11.  Petitioner has nonverbal language and social 

communication problems, including initiating conversations and 

engaging in reciprocal conversation.  Petitioner has difficulty 

understanding the pragmatics of language.  However, Petitioner's 

communication problems are not so severe as to prevent  from 

being able to provide information or to make requests verbally.  

 is able to maintain adequate eye contact and smiles at 

appropriate times.   

 12.  Petitioner also suffers from a severe behavior 

disorder.   has a history of explosively overreacting to some 

situations.  At other times, Petitioner displays a cooperative 

demeanor and willingly follows instructions.   

 13.  Petitioner has been charged with multiple assaults and 

batteries.  has thrown a rock at a peer, used a stick as a 

weapon, and bitten an adult's leg.  e is prone to run away, 

steal, set fires, and be cruel to animals.   

 14.  Petitioner's severe behavioral problems are not 

typically associated with autism.  Characteristic behaviors of a 

person with autistic disorder include inflexible routines, 

repetitive motor mannerisms, and preoccupation with parts of 

objects.   
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 15.  Petitioner has a restricted repertoire of activities 

and interests.   enjoys video games and Lego;  becomes upset 

when  is deprived of these activities.  At times, Petitioner 

is artistic and creative.   

 16.  Autism and Asperger's Syndrome are two distinct 

diagnoses.  According to the DSM IV, at page 74, Asperger's 

disorder is not an appropriate diagnosis if an individual meets 

the criteria for autism.   

 17.  Under the DSM IV, at page 74, the diagnostic criteria 

for autistic disorder includes a finding of "qualitative 

impairment in communication."  The DSM IV, at page 84, sets 

forth the diagnostic criteria for Asperger's Syndrome as 

including a finding that there is no clinically significant 

general delay in language, e.g., single words used by age two 

years and communicative phrases used by age three years.   

CONCLUSIONS OF LAW 

 18.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to Sections 120.569 and 120.57(1), and 

393.065(3), Florida Statutes (2008).   

 19.  Petitioner has the burden of establishing  

eligibility for participation in the Medicaid Waiver program by 

a preponderance of the evidence.  See Balino v. Department of 
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Health & Rehabilitation Services, 348 So. 2d 349 (Fla. 1st DCA 

1977).   

 20.  The federal Social Security Act allows states to 

offer, under certain specified circumstances, an array of home 

and community-based services that a disabled individual needs to 

avoid institutionalization.  See 42 C.F.R. § 441.300. 

21.  The Medicare Waiver is defined at 42 C.F.R. Section 

440.180 as "services, not otherwise furnished under the State's 

Medicaid plan, that are furnished under a waiver granted under 

the provisions of part 441, subpart G of this chapter."   

22.  The State of Florida's program for providing service 

under the Medicaid Waiver is described in Chapter 393, Florida 

Statutes (2008).  Section 393.063(9), Florida Statutes (2008), 

defines a developmental disability as follows:   

     (9) "Developmental disability" means a 
disorder or syndrome that is attributable to 
retardation, cerebral palsy, autism, spina 
bifida, or Prader-Willi syndrome; that 
manifests before the age of 18; and that 
constitutes a substantial handicap that can 
reasonably be expected to continue 
indefinitely."   
 

 23.  Autism is defined in Section 393.063(3), Florida 

Statutes (2008), as follows:   

(3)  "Autism" means a pervasive, 
neurologically based developmental 
disability of extended duration which causes 
severe learning, communication, and behavior 
disorders with age of onset during infancy 
or childhood.  Individuals with autism 
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exhibit impairment in reciprocal social 
interaction, impairment in verbal and 
nonverbal communication and imaginative 
ability, and a markedly restricted 
repertoire of activities and interests. 
 

 24.  The evidence fails to establish that Petitioner has 

autism or a developmental disability as defined in Sections 

393.063(3) and 393.063(9), Florida Statutes (2008), 

respectively.  In this case, professionals have diagnosed 

Petitioner with Asperger's Syndrome.  The record contains no 

competent evidence of a diagnosis of autism.  The two disorders 

are distinct diagnoses.   

 25.  Petitioner argues that Respondent has not promulgated 

rules to clarify the statutory definition of autism.  Petitioner 

also argues that the DSM IV was published in 1994 and was not 

available when Section 393.063(3), Florida Statutes (1989), was 

enacted.  These arguments appear to raise issues under Section 

120.57(1)(e), Florida Statutes (2008), that have not been pled, 

and therefore, not considered here.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED:  

 That Respondent enter a final order denying Petitioner's 

application for benefits under the Medicaid Wavier. 
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DONE AND ENTERED this 26th day of May, 2009, in 

Tallahassee, Leon County, Florida. 

S                                   

SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of May, 2009. 
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John Newton, General Counsel 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
James DeBeaugrine, Executive Director 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
 

 




