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Case No. 08-6248APD 

  
RECOMMENDED ORDER 

This cause came on for final hearing before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on February 20, 2009, , 

Florida. 

APPEARANCES 
 
 For Petitioner:   
                  
 
 For Respondent:  Diane L. Guillemette, Esquire 
                  Office of the Attorney General 
                  The Capitol, Plaza Level 01 
                  Tallahassee, Florida  32399-1050 
 

STATEMENT OF THE ISSUE 

 The issue is whether the assignment of Petitioner to the 

Tier Three Waiver pursuant to Section 393.0661, Florida Statutes 

(2008), and Florida Administrative Code Rules 65G-4.0021 through 

65G-4.0025, is correct. 

 



 

PRELIMINARY STATEMENT 

The Agency for Persons with Disabilities ("APD" or the 

"agency") serves approximately 35,000 Floridians with 

developmental disabilities of mental retardation, autism, 

cerebral palsy, spina bifida, and Prader-Willi syndrome.  The 

Florida Legislature passed a law, Section 393.0661, Florida 

Statutes (2008), that requires APD to assign clients receiving 

Medicaid waiver services to a four-tier waiver system.  Florida 

Administrative Code Rules 65G-4.0021 through 65G-4.0025 contain 

the criteria for the tier assignment.  The Florida Medicaid 

Developmental Disabilities Waiver Services Coverage and 

Limitations Handbook, December 2008, incorporated by reference 

in Florida Administrative Code Rule 59G-13.083 (the "Handbook"), 

is a valuable reference in the tier assignment process. 

On September 8, 2008, Petitioner was notified that  had 

been assigned to the Tier Three Waiver, with a spending limit of 

$35,000 per year, effective October 15, 2008.  Petitioner timely 

objected to the assignment by filing a petition for formal 

hearing. 

Prior to the hearing, Respondent filed a Motion in Limine 

requesting that evidence involving medical necessity and any 

change in circumstances be excluded from the hearing as 

irrelevant.  The Motion in Limine was granted. 
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The hearing was held on February 20, 2009,  

Florida.  Petitioner's representative testified and did not 

introduce any exhibits.  Respondent offered the testimony of 

Lorena Fulcher, who testified by telephone, and offered four 

exhibits, all of which were admitted into evidence.  Respondent 

also requested that official recognition be taken of Section 

393.0661, Florida Statutes (2008), and Florida Administrative 

Code Rules 65G-4.0021 through 65G-4.0025.   

No transcript of the proceedings was ordered.  The parties 

timely submitted their Proposed Recommended Orders on March 2, 

2009.  All statutory references will be to Florida Statutes 

(2008), unless otherwise indicated. 

FINDINGS OF FACT 

1.  Respondent administers the Florida Medicaid Waiver 

Program.  At all times relevant to this proceeding, Petitioner 

was eligible for, and has been receiving services from, the 

Medicaid Developmental Disabilities Waiver Program. 

2.  Petitioner is a 76-year-old client of the  

   

3.  Petitioner is a resident of the  Group Home and is 

unable to perform most daily living skills without physical 

assistance.  Petitioner is no longer able to be a member of the 

adult day custodial work crew at  for age and health 

reasons. 
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4.  Petitioner receives assistance in  bathing, 

tooth-brushing, and drying off after showers.  Petitioner is 

able to eat and drink independently, but needs constant verbal 

prompts to eat.  Petitioner's dining must be monitored to 

prevent choking and to increase  desire even to eat.  

Petitioner drinks "Ensure," a supplement to help with nutrition. 

5.  Petitioner requires supervision to assist with bowel 

problems and issues concerning running water in the restroom.  

 also suffers from Hypothyroidism. 

6.  Petitioner receives 30 hours a month in companion 

services to integrate  into the community, and to allow  

to keep active mentally and physically.  Petitioner volunteers 

at the Senior Citizens Center on a regular basis which offers 

 some level of integration.  Without the senior program, 

Petitioner would be the only person present in the group home 

while the other residents are participating in the adult day 

care custodial crew.   

7.  Due to  age, Petitioner needs to remain active, and 

the people at the Senior Citizens Center encourage  to 

exercise regularly when  visits. 

8.  Petitioner's residential facility does not have enough 

staff members to enable anyone to stay with Petitioner while the 

other residents are participating in programs outside the home.  

Without an activity for Petitioner during the day,  would have 
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to sit while the other  residents participate in the Adult 

Day Training. 

9.  Ms. Lorena Fulcher, a program administrator with APD's 

Home and Community Based Waiver Services Program, reviewed 

Petitioner's tier assignment to determine whether APD made a 

correct assignment in accordance with Section 393.0661, Florida 

Statutes, and Florida Administrative Code Rules 65G-4.0021 

through 65G-4.0025. 

10.  The "cost plan" is the document that lists all 

approved waiver services requested by the client, and the 

allocated cost of each waiver service.  The cost plan for each 

client is updated annually based upon the results of the support 

planning process intended to reflect the client's current needs 

and situation.  APD must approve the cost plan prior to services 

being provided.  Cost plans establish the client's service needs 

and are used to assign the tier waivers. 

11.  Under the current cost plan, Petitioner was approved 

for standard residential habilitation at the minimal level 

($27,443.52), companion services ($21,028.80), support 

coordination ($1,571.40), and adult dental services ($514.05), 

for a total cost of $50,557.77. 

12.  The annual spending limit for Tier Three is $35,000. 
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13.  Companion services give an individual the opportunity 

to go out into the community for training or interacting in the 

community environment. 

14.  In reaching the conclusion that Petitioner did not 

meet the criteria for Tier Two or Tier One, APD considered  

service needs determined in the Prior Service Authorization 

(PSA) after completing a Questionnaire for Situational 

Information (QSI) and reviewing Petitioner's medical 

information. 

15.  The QSI was completed based upon interviews with 

Petitioner; Petitioner's "paid support,"  

Petitioner's Support Coordinator,  and the review 

of Petitioner's medical and training records.  The QSI includes 

many findings specifically related to Petitioner. 

16.  Petitioner has not engaged in self-injury.   

17.  Petitioner has not been aggressive towards others or 

property. 

18.  Petitioner has not been restrained in the past 12 

months. 

19.  Petitioner receives no medication to control behavior 

or psychiatric disorder. 

20.  Petitioner does not suffer from seizures disorder. 

21.  Petitioner receives routine bowel medication. 
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22.  Petitioner has nutritional issues that require a 

special diet and monitoring. 

23.  Petitioner does not require physician-prescribed 

procedures. 

24.  Petitioner does not suffer from falls and has not 

visited the emergency room in the past 12 months, or been 

hospitalized for any medical condition. 

25.  Some services will affect tier assignment while other 

services will have no effect on the tier assignment.  

Residential habilitation is a "core service" that is considered 

essential.  Because it is an essential service, it is analyzed 

in making a tier assignment.  Companion services are not 

considered in determining the tier assignment. 

26.  Nothing in Petitioner's cost plan meets the criteria 

for placement in Tier Two.  Petitioner does not require 

residential habilitation services at the moderate level of 

support, nor does Petitioner receive a minimal level of support 

for behavior focus residential habilitation services.  Further, 

Petitioner does not receive in-home support services. 

27.  Petitioner qualifies for placement in Tier Three 

because  lives in a licensed residential facility and is not 

eligible for Tier One or Tier Two. 
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28.  Petitioner always has the ability to request that APD 

make a change in  tier assignment if experiences a 

substantial change in  condition or circumstances. 

CONCLUSIONS OF LAW 

29.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties to this 

proceeding in accordance with Section 120.569 and Subsection 

120.57(1), Florida Statutes. 

30.  The burden of proof in an administrative hearing is on 

the party asserting the affirmative of an issue.  Wilson v. 

Department of Administration, Division of Retirement, 538 So. 2d 

139, 141-42 (Fla. 4th DCA 1989); and Florida Department of 

Transportation v. J.W.C. Co., Inc., 396 So. 2d 778, 786 (Fla. 

1st DCA 1981).  Respondent bears the burden of proof in this 

case. 

31.  The standard of proof in an administrative hearing 

such as this one is a preponderance of the evidence.  Florida 

Department of Health and Rehabilitative Services v. Career 

Service Commission, 289 So. 2d 412, 414 (Fla. 4th DCA 1974); and 

§ 120.57(1)(j), Fla. Stat.  A preponderance of the evidence 

means that Respondent must prove that something is "more 

probable than not."  Holland v. Department of Management 

Services, DOAH Case No. 02-0986 (Final Order dated October 1, 
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2002).  Respondent must establish facts upon which its 

allegations are based by a preponderance of the evidence. 

32.  In 2007, the Florida Legislature enacted Chapter 2007-

64, "an act relating to home and community-based services for 

persons with developmental disabilities."  The law mandates that 

APD "implement a four tier system for the purpose of serving 

clients with developmental disabilities; providing requirements 

and limitations with respect to each tier . . . ."  Chapter 

2007-64 Preamble. 

33.  Additionally, that law added cost containment language 

to Subsection 393.0661(5), Florida Statutes.  That language 

imposes spending limits in that the agency is to "implement the 

plan so as to remain within the appropriation." 

34.  Specifically, the law directs APD to assign all 

clients receiving developmental disability services to one of 

four tiers.   

35.  The tiers are now defined by law as follows: 

(a)  Tier one shall be limited to clients 
who have service needs that cannot be met in 
tier two, three, or four for intensive 
medical or adaptive needs and that are 
essential for avoiding institutionalization, 
or who possess behavioral problems that are 
exceptional in intensity, duration, or 
frequency and present a substantial risk of 
harm to themselves or others. 
(b)  Tier two shall be limited to clients 
whose service needs include a licensed 
residential facility and who are authorized 
to receive a moderate level of support for 
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standard residential habilitation services 
or a minimal level of support for behavior 
focus residential habilitation services or 
clients in supported living who receive 
greater than 6 hours a day of in-home 
support services.  Total annual expenditures 
under tier two may not exceed $55,000 per 
client each year. 
(c)  Tier three shall include, but is not 
limited to, clients requiring residential 
placements, clients in independent or 
supported living situations, and clients who 
live in their family home.  Total annual 
expenditures under tier three may not exceed 
$35,000 per client each year. 
(d)  Tier four is the family and supported 
living waiver.  Tier four shall include, but 
is not limited to, clients in independent or 
supported living situations and clients who 
live in their family home.  An increase to 
the number of services available to clients 
in this tier shall not take effect prior to 
July 1, 2009.  Total annual expenditures 
under tier four shall not exceed $14,792 per 
client each year.  
 

36.  APD must approve the cost plan, and an approved cost 

plan is a final agency action subject to administrative review.  

§§ 120.52(2) and 393.125, Fla. Stat.; The Handbook at page 2-9. 

37.  If a client has a significant change in circumstances 

or condition that has an impact on his or her health, safety, or 

welfare, APD will review a client's tier eligibility at such 

time.  Fla. Admin. Code R. 65G-4.0021(4). 

38.  The sole issue remaining before the undersigned is 

whether Petitioner's tier assignment is appropriate for 

Petitioner, based upon the criteria set forth in Section 
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393.0661, Florida Statutes, and Florida Administrative Code 

Rules 65G-4.0021 through 65G-4.0025. 

39.  APD assigned Petitioner to the Tier Three Waiver using 

the criteria set forth in Section 393.0061, Florida Statutes, 

and Florida Administrative Code Rules 65G-4.0021 and 65G-4.0024. 

40.  In making Petitioner's tier assignment, APD evaluated 

Petitioner's level of need in functional medical and behavioral 

areas, which was determined through use of the agency's approved 

assessment tools and ultimately incorporated in Petitioner's 

cost plan.  Fla. Admin. Code R. 65G-4.0021(a). 

41.  In making Petitioner's tier assignment, APD evaluated 

Petitioner's needs as determined through the prior service 

authorization process.  Fla. Admin. Code R. 65G-4.0021.  All 

approved services meet the threshold of being medically 

necessary. 

42.  In making Petitioner's tier assignment, APD evaluated 

Petitioner's age, 76 years old, and current living setting in a 

licensed residential facility.  Fla. Admin. Code R. 65G-

4.0021(c). 

43.  In making Petitioner's tier assignment, APD evaluated 

Petitioner's available supports and services from other sources.  

Fla. Admin. Code R. 65G-4.0021(d). 

44.  Therefore, in assigning Petitioner to the Tier Three 

Waiver, APD has evaluated the information required to be 
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evaluated pursuant to Florida Administrative Code Rule 65G-

4.0021. 

45.  Petitioner resides in a licensed residential facility 

and is not eligible for Tier One or Tier Two, based upon the 

level of residential facility and specific services needed to 

care for  condition.  Therefore,  placement in Tier Three 

is appropriate.  Fla. Admin. Code R. 65G-4.0024. 

46.  While Petitioner has certainly benefited from the 

companion care  has received for the last ten years, 

Respondent demonstrated that such care is not to be considered 

when determining which tier is most appropriate.  If Petitioner 

is unable to participate in adult day activities, and must 

remain in the residential facility, the duty of providing 

daytime staff at the facility is upon the facility, not APD. 

47.  Based upon the foregoing findings of fact, and the 

application of the cited statutes and rules, APD has met its 

burden of proving, by a preponderance of the evidence, that the 

Tier Three Waiver is the appropriate and correct tier assignment 

for Petitioner. 

RECOMMENDATION 

Based upon these Findings of Fact and Conclusions of Law, 

it is  
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RECOMMENDED that a final order be entered holding that the 

Tier Three Waiver is the appropriate tier assignment for 

Petitioner. 

DONE AND ENTERED this 27th day of March, 2009, in 

Tallahassee, Leon County, Florida. 

S                                   

ROBERT S. COHEN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 27th day of March, 2009. 
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Office of the Attorney General 
The Capitol, Plaza Level 01 
Tallahassee, Florida  32399-1050 
 
M. Catherine Lannon, Esquire 
Office of the Attorney General 
Administrative Law Section 
The Capitol, Plaza Level 01 
Tallahassee, Florida  32399-1050 
 
Cathy Bedell, Esquire 
Agency for Persons with Disabilities 
Fair Hearing Coordinator 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
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John Newton, General Counsel 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
James DeBeaugrine, Executive Director 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
 




