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FINAL ORDER 

 

 THIS CAUSE is before the Agency for Persons with Disabilities (APD) for 

consideration and final agency action concerning the correct Tier Waiver 

assignment for Petitioner| ||||| ||||| pursuant to Section 393.0661, Florida Statutes 

(2008), and Rules 65G-4.0021 through 65G-4.0025, Florida Administrative Code.  

The 2007 Legislature created the four tier waiver system and directed the 

Agency to assign all clients receiving services through the developmental 

disability waiver to one of four tiers.  See Chapter 2007-64, Laws of Florida.   

 ||||| |||| disagreed with the Agency’s proposed assignment of |||||| to the Tier 

Two Waiver and timely requested a hearing.  The Agency for Persons with 

Disabilities referred this cause to the Division of Administrative Hearings for an 

administrative hearing.  Administrative Law Judge Lisa Shearer Nelson (ALJ) 

conducted the hearing on February 27, 2009.  After a de novo hearing, the ALJ 



issued a Recommended Order recommending that APD assign ||||||||| to the Tier 

One Waiver. 

 ALJ Nelson provided the APD with the record of the proceeding, including 

a transcript.  Respondent filed Exceptions to the Recommended Order in which it 

urged the APD to reject and modify the ALJ’s Findings of Fact in paragraphs 20, 

22, 24, and 25, as well as the ALJ’s Conclusions of Law in paragraphs 30, 32, 

and 34.  Respondent argues that Petitioner should be assigned to Tier Two.  

Petitioner filed a Response to Respondent’s Exceptions but did not file any 

exceptions of |||||| own. 

 After considering the Exceptions, the Response to the Exceptions, the 

Recommended Order, and the complete record, the Agency finds the following: 

STATEMENT OF THE ISSUE 

 The issue to be decided in this cause is to which Tier Waiver Petitioner 

should be assigned.  As discussed in Florida Department of Transportation v. 

J.W.C. Company, 396 So.2d 778 (Fla. 1DCA 1981), the purpose of a hearing 

under section 120.57(1), F.S., is not to review action previously taken by the 

agency but to “formulate final agency action.”  Thus, the hearing is conducted as 

a de novo proceeding rather than a review of action already taken. 

FINDINGS OF FACT 

 Respondent asks the APD to reject and modify four Findings of Fact made 

by the ALJ.  Fla. State. 120.57(1)(k) provides that a final order shall include an 

explicit ruling on each exception but that an agency need not rule on an 

exception “that does not clearly identify the disputed portion of the recommended 



order by page number or paragraph, that does not identify the legal basis for the 

exception, or that does not include appropriate and specific citations to the 

record.”  Financial Marketing Group, Inc. v. Department of Banking & Finance, 

Division of Securities, 352 So. 2d 524 (Fla. 3d DCA 1977).   

 It is the ALJ’s duty to consider all the evidence presented, resolve 

conflicts, judge the credibility of witnesses, draw permissible inferences from the 

evidence, and reach ultimate findings of fact based on competent substantial 

evidence.  Heifetz v. Department of Business Regulation, 474 So. 2d 1277 (Fla. 

1st DCA 1985); Wills v. Florida Elections Com’n, 955 So. 2d 61 (Fla. 1st DCA 

2007).  To make a finding of fact is to set out the facts which an ALJ found from 

the evidence and testimony to be true.  Laney v. Holbrook, 8 So. 2d  465 (Fla. 

1945).  A finding of fact is presumed correct.  An agency may only reject a finding 

of fact if, after a complete review of the record and transcript, it determines that 

there is no competent substantial evidence for support.  Gruman v. Department 

of Revenue, 379 So. 2d 1313 (Fla. 1st DCA 1980).  However, the agency is not 

bound by the labels affixed to the findings of fact and conclusions of law.  If a 

conclusion of law is improperly labeled as a finding of fact, the label should be 

disregarded and the item treated as if it were a conclusion of law.  Battaglia 

Properties, LTD., v. Florida Land and Water Adjudicatory Commission, 629 

So.2d 161 (Fla. 5 DCA 1993), citing Kinney v. Department of State, 501 So.2d 

129 (Fla. 5 DCA 1987). 



1.  Respondent first asserts that there is no competent, substantial evidence to 

support the Finding of Fact found in the ALJ’s Recommended Order in paragraph 

20 wherein |||||| found that 

20. Agency staff did not actually consult the Tier Rules or the statute in actually making 

the tier determination for Petitioner.  There is no evidence that staff considered whether 

Petitioner’s needs for medical or adaptive services could be met in Tier 2. 

It is unnecessary to decide whether there is competent, substantial evidence to 

support the ALJ’s determination on this issue because the fact itself is irrelevant.  

As stated above, this is a de novo proceeding and, as such, its purpose is to 

formulate final agency action, not to review agency action already taken.  

Whether staff, in making the “preliminary” assignment of Petitioner to Tier Two, 

did or did not consult the statute or rules or whether staff did or did not consider 

whether Petitioner’s needs could be met in Tier Two, is just not relevant to the 

issue under consideration—to which Tier should Petitioner be assigned. 

 2.  Respondent next asserts that the Finding of Fact contained in 

paragraph 22 of the Recommended Order is incorrect.  That paragraph provides 

that 

22. According to the current Handbook, the moderate level of residential habilitation, which is the 

level for which Petitioner is approved, requires the residential provider to maintain a staffing level 

at the group home of six hours per day of direct care staff time devoted to training, intervening 

and supervising group home residents.  The group home where Petitioner resides does not staff 

the group home during the day when residents are scheduled to attend adult day training.  When 

a resident has to stay in the home and not attend adult day training as a result of illness, for 

example, management staff stays with the resident to provide for ||||| |||| |||||||| care.  This 

arrangement, however, is not intended to provide care on a regular, ongoing basis. 



The Handbook, under the category “Residential Habilitation Services”, contains a 

table on page 2-65 titled “Direct Care Staff Hours per Person per 24 Hour Day”.  

The table indicates, as Petitioner’s witness testified and the ALJ found, that 

Petitioner’s group home would be required to provide six hours per day of direct 

care staff time for a person receiving a moderate level of residential habilitation 

services.   

 Respondent does not seem to disagree with what the handbook states, 

but rather with what it means.  As Respondent states in paragraph 19 of 

Respondent’s Exceptions, “(t)he Handbook actually requires that, if an APD client 

is approved for residential habilitation services, the service is for 24-hour period, 

and the provider has a minimum staffing requirement to be provided for clients in 

a 24-hour period.”  However, at the hearing, Respondent questioned Petitioner’s 

witness on this very issue. 

Q:  Mr. DeLuca, as the residential habilitation provider, aren’t you required to staff the facility if a 

resident such as ||||| decided not to attend adult day training? 

A   No, ma’am. 

Q:  And you’re familiar with the disability - -Developmental Disability Handbook 

for Providers? 

A:  I am. 

There is competent substantial evidence in the record to support the ALJ’s 

statement concerning the requirement for direct care staff. 

Petitioner’s witness, the district manager for the residential facility where 

Petitioner lives, testified that the group home is not routinely staffed during the 

week while the residents are attending adult day training; that, if a resident were 



to remain at the facility due to illness, management staff would make 

arrangements to “provide oversight for that situation”; but that there is not staff to 

provide such care other than in emergency situations.  (T@154-156)  Therefore, 

there is competent, substantial evidence to support the last three sentences of 

Finding of Fact 22 and Respondent’s exception is denied. 

3.  Respondent next asserts that the APD should modify paragraph 24 of 

the ALJ’s Findings of Fact which states that 

24. Under any scenario available to Petitioner, in order to reduce her services in order to fit within 

the “cap” identified, ||||||| would be required to reduce |||||| adult day training program and the 

transportation to and from the program.  Reduction of adult day training services would require 

|||||| residential habilitation provider to refer |||||| to another, more institutionalized, placement. 

It is Respondent’s contention that the last sentence in this paragraph implies that 

the ALJ must believe that Petitioner is already in an institution; otherwise |||||| 

could not be referred to a “more institutionalized” placement. 

 Petitioner’s witness, the district manager for the residential facility where 

Petitioner lives, was asked what the group home would do if the Petitioner 

elected to give up |||||| day treatment program and stay home 24 hours a day, 

seven days a week.  His response was that “. . . we would make a referral back 

to what, in my mind as a witness, would represent more of an institutional flavor 

as opposed to a meaningful day program. . . . (W)e would clearly make the 

referral to a more appropriate or another option outside of residential habilitation.”  

(T@159) 

 While it is unclear from the ALJ’s use of the term “more institutionalized” 

whether she believed Petitioner was currently institutionalized, it is the ALJ’s duty 



to consider all the evidence presented and to draw reasonable inferences from it.  

There was unchallenged testimony from which the ALJ could have inferred that a 

referral of Petitioner to another setting would be a “more institutionalized” 

placement.  Respondent’s exception is therefore denied. 

 4.  Finally, Respondent objects to the Finding in paragraph 25 that states 

25. Based on the evidence as a whole, placing Petitioner is Tier 2 would not meet |||||| needs in 

terms of medical or adaptive services and will in all likelihood result in |||||| institutionalization. 

Respondent’s argument is that the ALJ has written out the statutory requirement 

of Fla. Stat. 393.0661(3)(a) that a client’s service needs must be for intensive 

medical or adaptive needs and that services for these intensive needs are 

essential to avoid institutionalization. As the Respondent points out, the ALJ does 

not find as a matter of fact that Petitioner has any medical or adaptive needs that 

are intensive.  And saying that “. . . placing Petitioner in Tier Two. . . will in all 

likelihood result in her institutionalization” is not the same as finding as a matter 

of fact that it will result in institutionalization.   

Therefore, paragraph 25 should be modified as follows: 

25. Tier One is limited to clients who have service needs for intensive medical or adaptive 

needs that cannot be met in another tier and that are essential for avoiding 

institutionalization.  There is no evidence that Petitioner has service needs for intensive 

medical or adaptive needs. 

 

CONCLUSIONS OF LAW 

The Administrative Procedures Act grants an agency authority to modify 

the Conclusions of Law in a Recommended Order as they relate to laws or rules 

over which it has substantive jurisdiction.  See §120.57(l), Florida Statutes 



(2008).  An Agency has recognized expertise in the interpretation and application 

of its operable statute and implementing rules.  This is the reason that courts give 

great deference to an Agency’s interpretation of those statutes and rules.  

Floridian Community Bank, Inc. v. State, Office of Financial Regulation, Div. of 

Financial Services, 989 So.2d 1231 (Fla. 4th DCA 2008). 

5.  Respondent’s first exception to the ALJ’s Conclusions of Law is that 

paragraph 30 misstates the legal requirements for being eligible for Tier 1.  The 

ALJ cites Rule 65G-4.0022(1), F.A.C., in stating that  

Tier One is limited to those clients whose needs for medical or adaptive services cannot 

be met in any of the other tiers and are essential for avoiding institutionalization. 

While this is an accurate recitation of what the rule says, a rule cannot obviate 

the need to comply with statutory law.  Florida Department of Business 

Regulation v. Salvation Limited, Inc., 452 So.2d 65 (Fla. 1DCA 1984); Florida 

Department of Health and Rehabilitative Services v. Florida Psychiatric Society, 

Inc., 382 So.2d 1280 (Fla. 1DCA 1980).  Here, the statue on which the rule is 

based [Fla. Stat. 393.0661(3)(a)] plainly requires that the medical and adaptive 

services must be intensive. The APD has consistently recognized and applied 

this requirement in Tier One assignments.  Therefore, paragraph 30 of the 

Conclusions of Law is modified to read as follows: 

30. Tier One is limited to those clients whose service needs for intensive medical and 

adaptive needs cannot be met in any of the other tiers and which are essential for 

avoiding institutionalization, or where the client possesses behavioral problems that are 

exceptional in intensity, duration, or frequency and present a substantial risk of harm to 

others.  Fla. Stat. 393.0661(3)(a) and Fla. Admin. Code R. 65G-4.0022(1). 



 6.  Respondent next objects to the conclusions stated in paragraphs 32 

and 33 of the Recommended Order. 

32. Rule 65G-4.0021 requires that the Agency consider the client’s level of need in 

functional, medical, and behavioral areas, as determined through Agency evaluation of 

client characteristics, the Agency-approved assessment process and support planning 

information; the client’s service needs as determined through the prior service 

authorization process to be medically necessary; the client’s age and current living 

situation; and the availability of supports and services from other sources.  The Agency 

clearly did not meet its obligation in this regard. It considered only the cost plan, the 

current living setting, and the number of residential habilitation hours currently approved.  

Agency personnel testified that no documents other than the cost plan and the 

“operational detail checklist” were consulted in making Petitioner’s tier assignment.  No 

reference was made to the needs assessment completed for Petitioner; to the Petitioner’s 

support plan; or to what available supports and services are or are not available from 

other sources. 

33. The Agency took the position at hearing that only the cost plan was really relevant 

because information in the support plan was already considered in the prior service 

authorization process and thus considered in the development of the cost plan.  

However, Rule 65G-4.0021 clearly requires the Agency to consider the client’s level of 

need in functional, medical and behavioral areas, and specifically references use of 

support planning information and the assessment process.  The cost plan, standing 

alone, simply does not paint a picture of what a client needs to avoid institutionalization.  

It simply identifies what services have been approved and the costs allocated for those 

services. 

It must be noted again that this is a de novo proceeding.  The fact that agency 

staff may have only consulted the cost plan and the operational detail in making 

Petitioner’s preliminary tier assignment is not dispositive of the issue at hand: to 



which tier should Petitioner be assigned.  It is the role of the ALJ to evaluate the 

evidence and testimony presented at the hearing and to make a determination, 

independent of the preliminary determination arrived at by the Agency, regarding 

the appropriate tier assignment. 

Introduced into evidence at the hearing were not only Petitioner’s cost plan, 

current living situation, number of hours of residential habilitation currently 

approved, and age, but also Petitioner’s Support Plan for both the 2007-08 and 

2008-09 fiscal years (PE4 and 5) as well as the last Individual Cost Guidelines 

(ICG) for Adults relating to the Petitioner completed in 2006 (PE12).  The Support 

Plans contain a significant amount of information concerning Petitioner’s level of 

need in functional, medical and behavioral areas.  For example, they list |||||| 

annual goals; detail her living situation; list her medical conditions; discuss |||||| 

adaptive needs for such things as ambulating and bathing; and list the 

medications |||||| currently takes and their purpose. 

Paragraphs 32 and 33 should be rewritten as follows: 

32. Rule 65G-4.0021 requires that clients be assigned to one of four Tiers Waivers based 

on the client’s level of need in functional, medical and behavioral areas, as determined 

through Agency evaluation of client characteristics, the Agency approved assessment 

process, and support planning information. 

7.  Finally, Respondent objects to the ALJ’s final Conclusion of Law wherein |||||| 

concludes that the Agency failed to show that it considered the appropriate 

information in making the tier assignment; whether its proposed assignment 

could meet Petitioner’s needs; and whether the proposed assignment would 

avoid institutionalization. 



Again, the purpose of the hearing is to determine to which tier Petitioner should 

be assigned, not to review the action taken by the Agency in its preliminary 

assignment.  Fla. Stat. 393.0661(3)(b) provides that “Tier two shall be limited to 

clients whose service needs include a licensed residential facility and who are 

authorized to receive a moderate level of support for standard residential 

habilitation services . . “  At the hearing, evidence was presented and the ALJ 

found as a matter of fact that Petitioner’s approved services include standard 

residential habilitation at the moderate level and that |||||| lives in a group home.  

R.O. paragraphs 1, 7 and 8.  Thus, a prima facie case was made for assigning 

Petitioner to the Tier Two Waiver. 

Fla. Stat. 393.0661(3)(a) provides that “Tier one shall be limited to clients who 

have service needs that cannot be met in tier two, three, or four for intensive 

medical or adaptive needs and that are essential for avoiding 

institutionalization…”  As the Agency interprets this provision, a client who has 

been found eligible for assignment to Tier Two, Three or Four may still qualify for 

assignment to Tier One but, to do so, must be found to have service needs for 

intensive medical or adaptive needs that cannot be met in the other tiers.  The 

ALJ, the finder of fact, did not find that Petitioner has any intensive medical or 

adaptive needs.  Therefore, |||||| cannot qualify for tier one. 

Therefore, paragraph 34 is hereby rejected and the following is substituted 

in its place: 

34. In order to be eligible for assignment to Tier Two, it must be shown that Petitioner has 

service needs that include a licensed residential facility and standard residential 

habilitation services at the moderate level.  Evidence introduced at the hearing 



demonstrates that Petitioner lives in a licensed group home and is currently approved to 

receive standard residential habilitation services at the moderate level.  Therefore, it must 

be concluded that Petitioner meets the criteria to be assigned to Tier Two.  In order to be 

eligible for assignment to Tier One, it must be shown that Petitioner has service needs for 

intensive medical or adaptive needs; that these are essential for avoiding 

institutionalization; and that they are not available in tier two, three, or four.  There was no 

finding that Petitioner has service needs for intensive medical or adaptive needs.  

Therefore, it must be concluded that Petitioner is not eligible to be assigned to Tier One. 

  

Accordingly, upon review of the complete record in this case, including the 

Recommended Order, the submissions and arguments of the parties, and being 

otherwise fully advised in the premises, M. D. is placed in Tier Two.  M. D. shall 

contact her Waiver Support Coordinator to submit a revised cost plan to the Area 

Office consistent with this order. 

 DONE AND ORDERED in Tallahassee, Leon County, Florida, this ____ 

day of _______________, 2009. 
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