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RECOMMENDED ORDER 

 A duly-noticed final hearing was held in this case by 

Administrative Law Judge T. Kent Wetherell, II, on January 7, 

2009, by video teleconference between sites in Tallahassee and 

 

APPEARANCES 

 For Petitioner:  
     
       
 For Respondent:  Allison M. Dudley, Esquire 
      Office of the Attorney General 
      The Capitol, Plaza Level-01 
      Tallahassee, Florida  32399-1050 
 
        and 
 
      John D. C. Newton, II, Esquire 
      Agency for Persons with Disabilities 
      4030 Esplanade Way, Suite 380 
      Tallahassee, Florida  32399-7016 
 
 
 
 



STATEMENT OF THE ISSUE 

 The issue is what tier Petitioner should be assigned to in 

the developmental disabilities waiver program. 

PRELIMINARY STATEMENT 

 In a Notice dated September 2, 2008, the Agency for Persons 

with Disabilities (Agency) informed Petitioner that  was being 

assigned to the Tier Three Waiver.  On or about September 9, 

2008, Petitioner timely requested a hearing to challenge  

tier assignment. 

 On November 24, 2008, the Agency referred this case to the 

Division of Administrative Hearings (DOAH) for the assignment of 

an Administrative Law Judge to conduct the hearing requested by 

Petitioner.  The referral was received by DOAH on that date, and 

the final hearing was thereafter scheduled for January 7, 2009. 

 On December 29, 2008, the Agency filed a Motion in Limine 

through which it sought to preclude “the introduction of any 

evidence related to the medical necessity of a waiver service 

and any evidence related to changes in client circumstances 

since October 18, 2008.”  The parties were given an opportunity 

to present argument on the motion at the outset of the final 

hearing.  The motion was initially denied, but the undersigned 

subsequently agreed with the Agency regarding the proper scope 

of this proceeding.  See Transcript, at 12-13, 56-59. 
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 Petitioner was present at the hearing.   was represented 

by  mother and legal guardian,  

 Petitioner presented the testimony of  

  The Agency presented the testimony 

of Lorena Fulcher.  The Agency’s Exhibits 1 and 2 were received 

into evidence.  Petitioner did not offer any exhibits.  Official 

recognition was taken of Section 393.0661, Florida Statutes,1/ 

and Florida Administrative Code Rules 65G-4.0021 through 65G-

4.0025. 

 The Transcript of the final hearing was filed with DOAH on 

January 12, 2009.  The parties were given 10 days from that date 

to file proposed recommended orders (PROs), but the deadline was 

subsequently extended to January 30, 2009, upon the Agency’s 

unopposed motion.  Petitioner did not file a PRO.  The Agency 

filed a PRO on January 30, 2009, which has been given due 

consideration. 

FINDINGS OF FACT 

 1.  Petitioner is 22 years old.   suffers from cerebral 

palsy and other chronic health problems, including aspiration 

pneumonia and gag reflux. 

 2.  Petitioner lives at home with  mother.  She is  

legal guardian and primary caregiver. 

 3.  Petitioner is wheelchair-bound, tube-fed, and on oxygen 

at all times.   needs assistance with all activities of daily 
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living, although  can crawl around the house and climb onto 

the couch from the floor. 

 4.  Petitioner receives services under the developmental 

disability wavier (DD Waiver) program administered by the 

Agency.   has received services under the program since at 

least 2002. 

 5.  Petitioner is allocated $47,675.54 under  current 

cost-plan, which covers the period of July 1, 2008, through 

June 30, 2009. 

 6.  Petitioner will be limited to $35,000 of expenditures 

if, as proposed by the Agency,  is assigned to the Tier Three 

Waiver.  That expenditure limit is set by the Legislature, not 

the Agency. 

 7.  Petitioner’s current cost-plan includes 156 hours per 

month of personal care assistance (PCA) services to assist  

with  activities of daily living.  The cost allocated for the 

PCA services is $28,080. 

 8.  The cost-plan also includes 24 quarter-hours per week 

of companion services for Petitioner and 2,880 quarter-hours per 

year of respite services for Petitioner’s mother.  The costs 

allocated for these services are approximately $11,500. 

 9.  In total, Petitioner’s cost-plan provides for almost 56 

hours per week of services -- 36 hours per week of PCA services, 

six hours per week of companion services, and almost 14 hours 
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per week of respite services for Petitioner’s mother.  All of 

these services are provided by  

 10.  Petitioner will be able to maintain the same level of 

PCA services that  currently receives if, as proposed by the 

Agency,  is assigned to the Tier Three Waiver.  However,  

will have to prioritize and reduce  other services (e.g., 

companion and respite services) because, as stated above, the 

annual expenditure cap for the tier is $35,000.2/ 

11.  In making the tier assignment, the Agency reviews all 

of the services in the client’s approved cost-plan because the 

plan identifies the services that have been determined to be 

medically necessary for the client.  However, it is the “core 

services” listed in the cost-plan that primarily determine the 

client’s tier assignment. 

12.  For clients such as Petitioner who live in their own 

home, core services are the services that are essential for the 

client to be successful in the home.  PCA services are core 

services; respite and companion services are not core services. 

13.  The level and number of hours of PCA services that a 

client receives are significant factors in the tier assignment. 

14.  According to the “operational detail”3/ utilized by the 

Agency in making the tier assignments, clients receiving more 

than 180 hours per month of PCA services at the intense level 

are assigned to the Tier One Waiver, whereas clients receiving 
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PCA services at the moderate level are assigned to the Tier 

Three Waiver. 

15.  Clients who receive PCA services at the intense level 

have medical conditions that typically require the services to 

be provided by a licensed nurse.  By contrast, PCA services at 

the moderate level need not be provided by a license nurse. 

16.  The PCA services that Petitioner receives under  

current cost-plan are at the moderate level, not the intense 

level. 

17.  Petitioner has never received PCA services at the 

intense level.  There is no credible evidence that Petitioner’s 

medical conditions require a licensed nurse to provide  PCA 

services, and the services are currently being provided by the 

, who are not licensed nurses. 

18.  Petitioner’s mother testified that Petitioner needs 

more services than  current cost-plan provides because  is 

no longer in school.  She and Petitioner’s waiver support 

coordinator,  also testified that it is unfair to 

base Petitioner’s tier assignment on the amount of PCA services 

provided for in the cost-plan because Petitioner needs more PCA 

services than the Agency’s rules have allowed  to have. 

 19.  With respect to the first point, Petitioner’s PCA 

service provider,  acknowledged that Petitioner’s 

current cost-plan takes into account the fact that  is no 
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longer in school.  The plan includes more hours of services than 

did the prior year’s plan that was in effect when Petitioner was 

in school. 

20.  With respect to the second point, Petitioner’s mother 

and  both testified that the services provided under 

the current cost-plan are adequately meeting Petitioner’s need 

for PCA services even though they would like for Petitioner to 

receive more services. 

21.  If, as Petitioner’s mother contends, additional 

services are medically necessary for Petitioner to avoid 

institutionalization, she can have  seek a modification 

to the cost-plan through the prior service authorization review 

process at the Agency.  That, in turn, may lead to a change to 

Petitioner’s tier assignment in the future. 

CONCLUSIONS OF LAW 

 22.  DOAH has jurisdiction over the parties to and subject 

matter of this proceeding pursuant to Sections 120.569, 

120.57(1), and 393.125, Florida Statutes.  See also J.M. v. 

Agency for Persons with Disabilities, 938 So. 2d 535 (Fla. 1st 

DCA 2006). 

23.  This proceeding, like any other proceeding under 

Section 120.57(1), Florida Statutes, is de novo.  See 

§ 120.57(1)(k), Fla. Stat.  The purpose of the proceeding is to 

formulate final agency action regarding Petitioner’s tier 
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assignment, not to review the proposed assignment made by the 

Agency.  See generally McDonald v. Dept. of Banking & Finance, 

346 So. 2d 569 (Fla. 1st DCA 1977). 

24.  In 2007, the Legislature substantially amended Section 

393.0661, Florida Statutes, and directed the Agency to develop 

and implement a “comprehensive redesign” of the home and 

community-based services delivery system.  See Ch. 2007-64, Laws 

of Fla.  A central element of the redesign was the requirement 

that the Agency assign all clients receiving services through 

the DD Waiver to one of four “tiers.”  See § 393.0661(3), Fla. 

Stat. 

25.  The tier system is part of a broader legislative 

effort to reduce the costs of the home and community-based 

services program.  See, e.g., § 393.0661(7) and (8), Fla. Stat. 

(authorizing the Agency for Health Care Administration and the 

Agency to make additional adjustments to the home and community-

based services program “to comply with the availability of 

moneys and any limitations or directions provided for in the 

General Appropriations Act” and requiring those agencies to 

develop and implement a plan for the adjustments if the cost of 

services is expected to exceed the amount appropriated). 

26.  The rules adopted by the Agency to implement the tier 

system are codified in Florida Administrative Code Rules 65G-

4.0021 through 65G-4.0025.  See generally Moreland v. Agency for 
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Persons with Disabilities, Case No. 08-2199RP (DOAH Aug. 6, 

2008) (rejecting a challenge to the validity of the tier rules), 

appeal pending, Case No. 1D08-4353. 

27.  The Tier One and Tier Two Waivers are “limited to” 

clients meeting specific criteria.  See § 393.0661(3)(a) and 

(b), Fla. Stat.; Fla. Admin. Code R. 65G-4.0022 and 65G-4.0023. 

28.  The Tier Three Waiver includes clients who are 

eligible for services under the DD Waiver and who do not meet 

the criteria for the Tier One or Tier Two Waivers.  See 

§ 393.0661(3)(c), Fla. Stat.; Fla. Admin. Code R. 65G-4.0024. 

29.  The Tier Four Waiver is the family and supported 

living waiver.  See § 393.0661(3)(d); Fla. Admin. Code R. 65G-

4.0025.  This waiver is subject to different terms and 

conditions than the DD Waiver, and is not implicated in this 

case. 

30.  The Legislature imposed annual expenditure limits of 

$55,000 for clients in the Tier Two Waiver and $35,000 for 

clients in the Tier Three Waiver.  See § 393.0661(3)(b) and (c), 

Fla. Stat.  There is no expenditure limit for clients in the 

Tier One Waiver.  See § 393.0661(3)(a), Fla. Stat. 

31.  The factors to be considered in determining the 

appropriate tier assignment are: 

  (a)  The client’s level of need in 
functional, medical, and behavioral areas, 
as determined through Agency evaluation of 
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client characteristics, the Agency approved 
assessment process, and support planning 
information; 
 
  (b)  The client’s service needs as 
determined through the Agency’s prior 
service authorization process to be 
medically necessary; 
 
  (c)  The client’s age and the current 
living setting; and 
 
  (d)  The availability of supports and 
services from other sources, including 
natural and community supports. 
 

Fla. Admin. Code R. 65G-4.0021(1) (all emphasis supplied). 

 32.  Thus, even though this is a de novo proceeding, the 

focus is on Petitioner’s needs as established by  current 

cost-plan.  Issues concerning Petitioner’s need for additional 

services are beyond the scope of this proceeding; those issues 

must be addressed in the first instance through the prior 

service authorization review process at the Agency.  See Fla. 

Admin. Code R. 65G-4.0021(5). 

 33.  The Agency is the party seeking to change the status 

quo and is the party asserting the affirmative on the issue of 

the appropriate tier assignment for Petitioner.  Therefore, in 

accordance with well-settled administrative law, the Agency has 

the burden of proof.4/  See, e.g., Amico v. Div. of Retirement, 

352 So. 2d 556 (Fla. 1st DCA 1977); Balino v. Dept. of Health & 

Rehabilitative Servs., 348 So. 2d 349 (Fla. 1st DCA 1977); Dept. 
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of Health & Rehabilitative Servs. v. Career Service Comm’n, 

289 So. 2d 412 (Fla. 4th DCA 1974). 

34.  Balino is strikingly similar to this case.  Like the 

“comprehensive redesign” of the DD Waiver program that gave rise 

to this case, Balino arose out of a “massive state-wide 

reclassification of skilled care nursing home patients” in order 

to comply with new requirements established by the federal 

government.  See Balino, 348 So. 2d at 350. 

35.  The specific issue decided in Balino was which party -

- the agency or the nursing home patient -- had the burden of 

proof in the reclassification proceeding.  Id. at 349.  The 

court rejected the agency’s argument that the patient had the 

burden of proof, concluding that the agency had the burden 

because it was the party asserting the affirmative on the issue 

of the reclassification.  Id.  The court also made the following 

observation that is equally applicable to proceedings under 

Section 393.0661, Florida Statutes, such as this case: 

Considering the superior resources available 
to the agency, it is hardly consistent with 
fundamental concepts of fairness to impose 
upon those who have been found incapable of 
caring for themselves the burden of the 
preponderance of the evidence at such 
reclassification hearings. 
 

Id. at 351-52. 

36.  The applicable standard of proof is a preponderance of 

the evidence.  See § 120.57(1)(j), Fla. Stat. 
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37.  The Agency met its burden of proof, as discussed 

below. 

38.  Florida Administrative Code Rule 65G-4.0024 provides 

in pertinent part: 

A client must meet at least one of the 
following criteria for assignment to the 
Tier Three Waiver: 
 

* * * 
 

  (3)  The client is 21 or older and is 
authorized to receive Personal Care 
Assistance service at the moderate level of 
support as defined in the DD Handbook. 
 

39.  Petitioner meets this criterion.   is 22 years old 

and  receives PCA services at the moderate level. 

 40.  Petitioner contends that should be assigned to the 

Tier One Waiver or the Tier Two Waiver so that  will be able 

to continue to receive services at the level provided for in  

current cost-plan. 

41.  The Tier Two Waiver is limited to clients living in a 

licensed residential facility or in supported living.  See Fla. 

Admin. Code R. 65G-4.0023.  Petitioner is not eligible for this 

waiver because  lives at home.   

42.  For clients not living in a licensed residential 

facility, the Tier One Waiver is limited to clients who meet one 

of the following criteria: 

  (a)  The client’s needs for medical or 
adaptive services cannot be met [in the 
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other tiers] and are essential for avoiding 
institutionalization, or 
 
  (b)  The client possesses behavioral 
problems that are exceptional in intensity, 
duration, or frequency with resulting 
service needs that cannot be met [in the 
other tiers], and the client presents a 
substantial risk of harm to themselves or 
others. 
 

Fla. Admin. Code R. 65G-4.0022(1). 

43.  Petitioner does not meet either of these criteria.   

44.  With respect to paragraph (a), the more persuasive 

evidence demonstrates that Petitioner’s established need for PCA 

services can be met in the Tier Three Waiver and that the other 

services that Petitioner will have to prioritize and reduce as a 

result of the $35,000 expenditure limit for that tier are not 

“essential to avoid institutionalization.” 

45.  With respect to paragraph (b), there is no credible 

evidence that Petitioner has any exceptional behavioral problems 

that present a substantial risk of harm to himself or others. 

RECOMMENDATION 

 Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is 

 RECOMMENDED that the Agency issue a final order assigning 

Petitioner to the Tier Three Waiver. 
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DONE AND ENTERED this 6th day of February, 2009, in 

Tallahassee, Leon County, Florida. 

S                                   

T. KENT WETHERELL, II 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 6th day of February, 2009. 

 

ENDNOTES 
 
1/  All statutory references are to the 2008 version of the 
Florida Statutes. 
 
2/  This is an unfortunate, but not unexpected consequence of the 
expenditure limits established by the Legislature.  As stated by 
the Agency’s General Counsel at the final hearing: 
 

we recognize and regretfully accept that the 
Legislature has determined that some 
individuals are not going to continue to 
receive all the services that have been 
determined medically necessary.  That’s 
what’s happened in this case.  And we 
understand that and completely sympathize 
with Ms. Hill and the family on that 
subject. 

 
Transcript, at 53.  See also id. at 55 (“[T]he tier assignment, 
unfortunately, has the result of saying [the client] will not be 
authorized to receive funding that will keep all those services 
in place.”). 
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3/  The “operational detail” was described by Agency witness 
Lorena Fulcher as: 
 

a document that the Agency developed based 
on the rule criteria that was established 
for the tiers.  And it is assisted the 
Agency in looking at the services that 
individuals were approved for, and based 
upon those services, it told us what tier an 
individual would be assigned. 

 
Transcript, at 27. 
 
4/  The Agency argued at the final hearing that Petitioner had 
the burden of proof in this proceeding because the Agency was 
simply defending “a legislative change.”  See Transcript, at 14.  
However, in its PRO, the Agency concedes that it “bears the 
burden of proof.”  See Agency’s PRO, at ¶ 36 (citing Florida 
Department of Transportation v. J.W.C. Company, Inc., 396 So. 2d 
778, 788 (Fla. 1st DCA 1981)). 
 
 
COPIES FURNISHED: 
 
M. Catherine Lannon, Esquire 
Office of the Attorney General 
Administrative Law Section 
The Capitol, Plaza Level 01 
Tallahassee, Florida  32399-1050 
 
Allison M. Dudley, Esquire 
Office of the Attorney General 
PL-01 The Capitol 
Tallahassee, Florida  32399 
 
Cathy Bedell, Esquire 
Agency for Persons with Disabilities 
Fair Hearing Coordinator 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 

 

 
 
 



 16

 
 
 
John Newton, General Counsel 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
James DeBeaugrine, Executive Director 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
 




