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Case No. 08-5903APD 

  
RECOMMENDED ORDER 

 
Pursuant to notice, the Division of Administrative 

Hearings, by its duly-designated Administrative Law Judge, 

Jeff B. Clark, held an administrative hearing in this case on 

March 11, 2009,  

APPEARANCES 

 For Petitioner:    
        
 
 For Respondent:  Robert E. Dietz, Esquire  
      Office of the Attorney General 
      501 East Kennedy Boulevard, Suite 1100 
      Tampa, Florida  33602-5242 
 

STATEMENT OF THE ISSUE 

 Whether Petitioner's tier assignment to a Tier 3 waiver was 

appropriate. 

 



 

PRELIMINARY STATEMENT 

 On September 2, 2008, Respondent, Agency for Persons with 

Disabilities, provided Petitioner, , with a Notice of 

Implementation of Changes in Law for Tier Waiver Assignment which 

would be effective October 15, 2008.  This notice indicated that 

Petitioner was assigned to the Tier 3 waiver with an annual 

spending limit of $35,000 per year. 

 On September 8, 2008, Petitioner, through  parents, filed 

a request for an administrative hearing to challenge the tier 

assignment.  On November 24, 2008, the case was referred to the 

Division of Administrative Hearings by Respondent.  On 

November 25, 2009, an Initial Order was sent to both parties 

requesting mutually convenient dates for a final hearing.  Based 

on the response of the parties, a Notice of Hearing was issued 

scheduling the final hearing for March 11, 2009,  

, Florida. 

 Prior to the hearing, Respondent filed a Motion in Limine, 

which was denied, without prejudice, for Respondent to renew such 

motion during the time of the hearing.  The Motion in Limine 

moved the Administrative Law Judge to enter an Order precluding 

the introduction of any evidence related to the medical 

necessity, or which contradicts the level, of a waiver service 

for Petitioner that differs from, contradicts, or contravenes the 

information reflected in either the support plan or approved cost 
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plan for Petitioner.  This motion was renewed at the final 

hearing and again was denied.  Irrelevant testimony and issues 

were dealt with when presented. 

 The final hearing was held on March 11, 2009, as scheduled. 

Respondent presented the testimony of one witness, Lorena 

Fulcher, and offered 16 exhibits into evidence that were marked 

Respondent's Exhibits R–34 through R-49.  Petitioner's parents 

both testified as did  waiver support coordinator,  

, and no exhibits were offered into evidence.   

 The Transcript of Proceedings was filed with the Division of 

Administrative Hearings on April 13, 2009.  Petitioner submitted 

a letter dated March 14, 2009, which was accepted as Petitioner's 

Proposed Recommended Order.  Respondent filed its Proposed 

Recommended Order on April 20, 2009.  

 All statutory references are to Florida Statutes (2008), 

unless otherwise indicated. 

FINDINGS OF FACT 

 Based on the oral and documentary evidence presented at the 

final hearing, the following Findings of Fact are made: 

1.  Respondent is charged with the development, planning, 

and implementation of programs, which have the potential to 

prevent, correct, cure, or reduce the severity of developmental 

disabilities. 
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 2.  A "developmental disability" is a disorder or syndrome 

that is attributable to retardation, cerebral palsy, autism, 

spina bifida, or Prader-Willi syndrome that manifests before the 

age of 18 and that constitutes a substantial handicap which can 

reasonably be expected to continue indefinitely.   

 3.  Petitioner is  with disabilities that 

include cerebral palsy.   is severely limited in mobility and 

communication and requires total assistance with self-care and 

ambulation.   lives in the family home.  

 4.  Petitioner's cost plan, which took effect on July 1, 

2008, indicates that  was approved for the following services: 

support coordination, adult day training, respite care, 

consumable medical supplies, personal care assistance, 

transportation, and speech therapy. 

 5.  A "cost plan" is a document that lists all approved 

waiver services requested by a client and the allocated cost for 

each waiver service.  The cost plan is updated annually after 

submission of a support plan that outlines the client's current 

needs and goals.  The cost plan must be approved by Respondent  

prior to a client's receiving services for any given year. 

 6.  Prior to the implementation of the new tier process 

giving rise to this case, Petitioner was approved for the above 

services through the Developmental Disabilities Home and 
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Community-Based Medicaid Waiver (Medicaid Waiver) program 

administered by Respondent. 

 7.  In 2007, the Florida legislature amended Section 

393.0661, Florida Statutes (2006), related to home and 

community-based services available under the Medicaid Waiver 

program.  These amendments directed Respondent to develop a 

four-tier waiver system for the delivery of services, whereby 

clients would be assigned a particular tier (Tier 1, 

representing the most services, to Tier 4, representing the 

least). 

 8.  The amendments to Section 393.0661, Florida Statutes, 

provide certain criteria for placement and established annual 

spending caps for the four tiers as follows:  Tier 1 has no 

spending cap; Tier 2 clients may spend up to $55,000 per year; 

Tier 3 clients may spend up to $35,000 per year; and Tier 4 

clients may spend up to $14,792 each year.  

 9.  Respondent adopted Florida Administrative Code Rules 

65G-4.0021, 65G-4.0022, 65G-4.0023, 65G-4.0024 and 65G-4.0025 

(the Tier rules) to implement the four-tier system.  The rules 

became effective October 20, 2008. 

 10. In determining which tier assignment is appropriate 

for clients receiving services, an initial assignment was made 

by use of computer software that took into account the services 

being received and the dollar amount of those services.  Based 
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on this assessment, Petitioner was originally assigned to 

Tier 3.  

 11. If there is a request to review the assignment or a 

request for hearing, Respondent's central office staff in 

Tallahassee reviews the initial tier assignment to determine 

whether there is a basis for the tier assignment to be changed.  

Responding to a request, the central office determined that the 

tier assignment of Petitioner to Tier 3 was appropriate. 

 12. To make this determination, Respondent uses the 

criteria for tier selection:  Rule and Operational Detail (found 

in Respondent's Exhibits R-34 and R-36), which is based on 

Florida Statutes, Florida Administrative Code Rules and the 

Medicaid Waiver Handbook.  Those services that had been approved 

in the cost plan are considered.  

 13. The cost plan for which Petitioner had been approved 

prior to being assigned to Tier 3 allowed Petitioner to spend 

$47,570.16 for services.  The difference between what was 

previously approved and the maximum allowed under Tier 3 is 

$12,570.16. 

 14. Petitioner meets the mandated criteria for Tier 3.   

lives at home, not a residential facility.  Living in a 

residential facility is a requirement for Tiers 1 and 2.   is 

not receiving nursing services and receives less than 180 hours 

per month of personal care assistance.  approved cost plan 
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did not exceed $55,000.  Nursing services, 180 hours or more in 

personal care assistance and an approved cost plan in excess of 

$55,000 are thresholds for Tiers 1 and 2.  While Petitioner 

receives less than the threshold 180 hours per month,  

receives a "moderate" level of personal care assistance. 

CONCLUSIONS OF LAW 

 15. The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties to this 

action in accordance with Section 120.569 and Subsection 

120.57(1), Florida Statutes.  

 16. In administrative hearings, the burden of proof is on 

the party asserting the affirmative of an issue.  Wilson v. 

Department of Administration, Division of Retirement, 538 So. 2d 

139 (Fla. 4th DCA 1989); Balino v. Department of Health and 

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977). 

Respondent bears the burden of proof in this proceeding to 

demonstrate by a preponderance of the evidence that Petitioner 

is appropriately placed in the Tier 3 waiver program.   

 17. Section 393.0661, Florida Statutes, defines the tiers 

for service delivery related to developmental disabilities and 

the process to be used as follows:  

  (3)  The Agency for Health Care 
Administration, in consultation with the 
Agency, shall seek federal approval and 
implement a four-tiered waiver system to serve 
clients with developmental disabilities and 
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family and supported living waivers.  The 
agency shall assign all clients receiving 
services through the developmental 
disabilities waiver to a tier based on a valid 
assessment instrument, client characteristics, 
and other appropriate assessment methods.  All 
services covered under the current 
developmental disabilities waiver shall be 
available to all clients in all tiers where 
appropriate, except as otherwise provided in 
this subsection or in the General 
Appropriations Act.  
 
  (a)  Tier one shall be limited to clients 
who have service needs that cannot be met in 
tier two, three, or four for intensive medical 
or adaptive needs and that are essential for 
avoiding institutionalization, or who possess 
behavioral problems that are exceptional in 
intensity, duration, or frequency and present 
a substantial risk or harm to themselves or 
others.  
 
  (b)  Tier two shall be limited to clients 
whose service needs include a licensed 
residential facility and who are authorized to 
receive a moderate level of support for 
standard residential habilitation services or 
a minimal level of support for behavior focus 
residential habilitation services or clients 
in supported living who receive greater 
than 6 hours a day of in-home support 
services.  Total annual expenditures under 
tier two may not exceed $55,000 per client per 
year.  
 
  (c)  Tier three shall include, but is not 
limited to, clients requiring residential 
placements, clients in independent or 
supported living situations, and clients who 
live in their family home.  Total annual 
expenditures under tier three may not exceed 
$35,000 per client per year.  
 
  (d)  Tier four is the family and supported 
living waiver.  Tier four shall include, but 
is not limited to, clients in independent or 
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supported living situations and clients who 
live in their family home. . .  Total annual 
expenditures under tier four may not exceed 
$14,792 per client per year. 
  

 18. Tier 1 is limited to those clients who meet certain 

criteria, including those whose intensive medical or adaptive 

needs cannot be met in any of the other tiers and whose services 

are essential for avoiding institutionalization.  Fla. Admin. 

Code R. 65G-4.0022.  While there has been some evidence 

presented regarding hardship to Petitioner, there is no evidence 

that Petitioner meets Tier 1 criteria. 

 19. Tier 2 is limited to clients whose service needs 

include placement in a licensed residential facility and 

authorization for greater than five hours of residential 

habilitation services each day, or where the client is in a 

supported living facility and is authorized to receive more than 

six hours each day of in-home support services.  Fla. Admin. 

Code R. 65G-4.0023.  Petitioner does not meet these criteria.  

 20. Subsection 393.0661(3)(f)3., Florida Statutes, Florida 

Administrative Code Rules 65G-4.0022(1)(a) and 59G-13.083, and 

the Medicaid Waiver Handbook, indicate that anyone 21 years of 

age and receiving personal care assistant services at the 

moderate level of support meets the criteria for Tier 3.  Since 

Petitioner does receive personal care assistance at a level that 

exceeded the moderate level threshold, but less than the 180 
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hours needed for Tier 1, there is evidence that Tier 3 is most 

appropriate for Petitioner. 

 21. Respondent has demonstrated by a preponderance of the 

evidence that Petitioner's assignment to the Tier 3 waiver 

pursuant to Section 393.0661, Florida Statutes, was appropriate. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

 RECOMMENDED that Respondent, Agency for Persons With 

Disabilities, enter a final order finding that Petitioner's 

Tier 3 placement was appropriate.   

DONE AND ENTERED this 13th day of May, 2009, in 

Tallahassee, Leon County, Florida. 

S                                   

JEFF B. CLARK 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 13th day of May, 2009. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 
 




