
STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

Petitioner, 

vs. Case No. 08-5234APD 

AGENCY FOR PERSONS WITH 
DISABILITIES, 

Respondent. 

RECOMMENDED ORDER 

Pursuant to notice, a hearing was held on December 2, 2008, 

before the Honorable Judge Diane Cleavinger, Administrative Law 

Judge, Division of Administrative Hearings, 

Florida. 

For Petitioner: 

For Respondent: 

APPEARANCES 

Qualified Representative 

Tom Barnhart, Esquire 
Office of the Attorney General 
The Capitol, Plaza Level 01 
Tallahassee, Florida 32399-1050 

STATEMENT OF THE ISSUE 

Whether Petitioner qualifies for enrollment in the Home and 

Community Based Services or Family and Supported Living Waiver 

Programs. 



PRELIMINARY STATEMENT 

By letter dated October 20, 2008, the Agency for Persons 

with Disabilities (APD) notified Petitioner that IIIIwas not 

eligible for enrollment in the Home and Community Based Services 

or Family and Supported Living Waiver Programs because l1li did 

not have a "developmental disability" as defined under Chapter 

393, Florida Statutes. IIIIIr disputed the determination and the 

case was referred to the Division of Administrative Hearings for 

assignment of an administrative law judge. 

At the hearing, Petitioner testified in ..... own behalf and 

offered one exhibit into evidence. Respondent presented the 

testimony of two witnesses and offered two exhibits into 

evidence. After the hearing, Petitioner submitted a Proposed 

Recommended Order on January 12, 2009. Respondent submitted a 

Proposed Reco~~ended Order on December 12, 2008. 

FINDINGS OF FACT 

1. The Agency for Persons with Disabilities is the state 

agency responsible for providing services to persons with 

developmental disabilities under Chapter 393, Florida Statutes. 

As part of its duties, APD manages the Medicaid Waiver Program 

established to provide services to persons with disabilities. 

2. _is with a variety of mental 

and physical age-related impairments ..... dropped out of school 

in the third grade because _family needed. to work in the 
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fields. "cannot read or write. Unfortunately, • school 

records, along with the school that l1li attended, were destroyed 

in a fire. As a consequence, Petitioner has not located any of 

IIIfschool records, and there are no education records that 

demonstrate Petitioner is mentally retarded or that any such 

disability manifested before Petitioner turned 18 years old. 

3. Petitioner first applied for benefits with APD in 

March, 2008. APD asked Dr. Gregory Prichard, a Florida licensed 

psychologist and expert in assessment of disabilities, to do a 

mental retardation assessment on 2 2 

4. On June 5, 2008, Dr. Prichard conducted a mental 

retardation assessment of _ at _ home. Dr. Prichard 

attempted to administer the Wechsler Adult Intelligence Scale to 

_ The Wechsler Scale is a recognized test for intelligence 

and produces an intelligent quotient or IQ scale. However, 

because UIIIIIUrhas considerable age-related vision impairment, 

IIIIcould not see the contents of the stimulus cards used to 

administer the Wechsler Adult Intelligence Scale. As a result, 

intellectual testing could not be performed to determine £ 's 

IQ score. 

5. Dr. Prichard also attempted to determinelSIIIIIZ"s 

adaptive behavior skills by interviewing _ and .... , 

significantly 

declined because of _age. The interviews revealed that in 
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the past, successfully took care of paid£ £ 
ills, maintained _household and raised_ 

The historical description of 

_, s accomplishments during _ life, demonstrate that" 

had adaptive skills in the average range. Such successful 

adaptive skills preclude a finding of mental retardation 

relative to_ 

6. On July 2, 2008, the Agency denied ...... 's application 

for enrollment in the Home and Community Based Services and the 

Family and Supported Living Waiver Programs. Petitioner asked 

Respondent to reconsider its denial and submitted three letters 

from friends who did not testify at the hearing. Those letters 

indicated that Petitioner had always been "slowU and couldn't 

read or write. However, these letters do not support a finding 

that Petitioner is mentally retarded given the fact _ left 

school in the third grade and, clearly, had average adaptive 

skills in the past. 

7. As indicated, Petitioner is visually impaired and has 

some loss of function due to .... age. IIIIrelies on neighbors 

and friends to help_. There is no question that. needs 

assistance. Unfortunately, the evidence does not demonstrate 

that ...... is mentally retarded or that such retardation 

manifested before _ was 18 years old. Therefore, 

Petitioner's application for services from APD under the 
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Medicaid Waiver Program should be denied. Hopefully, another 

agency can assist_. 

CONCLUSIONS OF LAW 

8. The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding. § 120.57 (1), Fla. Stat. (2008) 

9. In order to be eligible for services under the Medicaid 

Waiver program, an applicant must have a developmental 

disability. Section 393.063(9) (3), Florida Statutes (2008), 

defines developmental disability and mental retardation, as 

follows: 

(9) "Developmental disability" means a 
disorder or syndrome that is attributable to 
retardation, cerebral palsy, autism, spina 
bifida, or Prader-Willi Syndrome; that 
manifests itself before the age of 18, and 
that constitutes a substantial handicap that 
can reasonably be expected to continue 
indefinitely (Emphasis supplied) 

* * * 
(31) "Retardation" means significantly 
subaverage general intellectual functioning 
existing concurrently with deficits in 
adaptive behavior that manifest before the 
age of 18 and can reasonably be expected to 
continue indefinitely. "Significantly 
subaverage general intellectual functioning", 
for the purpose of this definition, means 
performance which is two or more standard 
deviations from the mean score on a 
standardized intelligence test specified in 
the rules of the agency. "Adaptive behavior," 
for the purpose of this definition, means the 
effectiveness or degree with which an 
individual meets the standards of personal 
independence and social responsibility 
expected of his or her age, cultural group, 
and community. 
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10. In this case, there is no evidence that is 

mentally retarded. IIIIpast adaptive capabilities preclude such 

a finding. Moreover, there is no evidence that any 

developmental disability manifested before II1II turned 18 years 

of age. Petitioner has led a successful life, taken care of 

and ran While 

acquaintances describedillfas slow and unable to read or write, 

such descriptions do not support a finding of mental retardation 

given Petitioner's limited education and past adaptive skills. 

Therefore, Petitioner is not entitled to services from the 

Agency for Persons with Disabilities. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is, therefore, 

RECOMMENDED that the Agency for Persons with Disabilities 

enter a final order denying Petitioner's application for 

enrollment in, and services from, the Home and Community Based 

Services or Family and Supported Living Waiver Programs. 

DONE AND ENTERED this 16th day of February, 2009, in 

Tallahassee, Leon County, Florida. 
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Cathy Bedell, Esquire 
Agency for Persons with Disabilities 
Fair Hearing Coordinator 
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Tallahassee, Florida 32399-0950 

John Newton, General Counsel 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida 32399-0950 
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James DeBeaugrine, Executive Director 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida 32399-0950 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 
15 days from the date of this Reco~~ended Order. Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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