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Case No. 08-5233APD 

  
RECOMMENDED ORDER 

 
Pursuant to notice, a hearing was conducted in this case on 

December 5, 2008, in Tampa, Florida, before Carolyn S. 

Holifield, Administrative Law Judge of the Division of 

Administrative Hearings. 

APPEARANCES 
  
 For Petitioner:   
                       
 
 For Respondent:  Diana R. Esposito, Esquire 
      Office of the Attorney General 
                      501 East Kennedy Boulevard, Suite 1100 
                      Tampa, Florida  33602 

 
STATEMENT OF THE ISSUE 

 The issue for determination is whether Petitioner's request 

for 720 additional quarter hours in personal care assistance 

services, under the Home and Community-Based Developmental 

 



 

Disabilities Medicaid Wavier Program ("Medicaid Waiver 

Program"), should be approved. 

PRELIMINARY STATEMENT  

 By letter dated October 9, 2008, Respondent, Agency for 

Persons with Disabilities, notified Petitioner,  that  

request for 720 additional quarter hours of personal care 

assistance was denied.  According to the letter, Respondent 

denied the request because it did not meet the Medicaid Waiver 

Program's limitations/exclusions or requirements.  The Agency 

for Persons With Disabilities' Form 5b that was referenced in 

the denial letter indicated that the documentation submitted by 

Petitioner did not establish that the requested additional hours 

of personal care assistance was medically necessary.  Petitioner 

challenged the decision and requested a hearing. 

 The matter was referred to the Division of Administrative 

Hearings on October 20, 2008, for assignment of an 

Administrative Law Judge to conduct the hearing.  The case was 

noticed for hearing on December 5, 2008, and was conducted as 

scheduled. 

 At hearing, Petitioner presented the testimony of  

, a waiver support coordinator; and Denise Oetinger, an 

employee of APD.  Petitioner's Composite Exhibit 1 was admitted 

into evidence.  Respondent presented the testimony of Pam 

Chamberlynn, an employee of APS Health Services.  Respondent's 
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Composite Exhibits 1 and 2 and Respondent's Exhibits 3, 4 and 5 

were admitted into evidence. 

 A hearing transcript was not filed.  Petitioner did not 

file a proposed recommended order.  Respondent filed Proposed 

Findings of Fact, Conclusions of Law and Proposed Recommended 

Order on December 9, 2008, which has been considered in 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner, , is  who has 

cerebral palsy and is wheel-chair bound.  Over the past few 

years,  condition, including  muscle tone, has 

deteriorated/declined and needs have increased.   

2.  Petitioner has no ability to move without physical 

assistance.   hands are bent completely at the wrists, and  

has little or no finger movement.  Petitioner also needs 

assistance for all physical needs such as bathing and grooming 

and transferring from wheelchair, toilet, and stander.  

Petitioner must be positioned throughout the day to avoid 

breakdown of  skin.  In order to provide for many of those 

needs, Petitioner must be lifted.  Petitioner also needs 

assistance with  personal communication and personal safety.   

3.  Petitioner lives at home with  both of whom 

work full-time outside of the home. 
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4.  Petitioner's  is  

.  Petitioner's  

  While 

 Petitioner must stay in the 

hospital at which the treatment is rendered. 

5.  Petitioner has a personal care assistant who is also a 

family member,   Petitioner's personal care assistant 

goes into Petitioner's home and provides services from 9:00 a.m. 

until 5:00 p.m., Monday through Friday.  The personal care 

assistant is an adult and does not reside in the home with 

Petitioner and  

6.  Petitioner's  is a qualified service provider. 

7.  In the evening, when Petitioner's  get off from 

work, they provide 2.5 hours of personal care to Petitioner.  

However, due to their health, physical condition, and 

limitations, it is difficult for Petitioner's  to lift 

and transfer Petitioner in order to perform the necessary 

bathing, hygiene, and other needs.  

8.  Petitioner utilizes respite services as necessary 

(i.e., when ).  

9.  Almost every weekday, Petitioner is at home.  At one 

point,  attended an adult-day training program, but that 

program did not work for Petitioner. 
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10. Companion services are not an option for Petitioner 

because such services in the local area do not have wheelchair 

accessible vehicles. 

 11. Petitioner receives physical therapy at  home two 

hours a week. 

12. Petitioner requested 9,040 hours of personal care 

assistance service, an increase over the 8,320 quarter hours (or 

720 quarter hours) that  is currently approved for and 

receiving.  Petitioner requested the additional hours for 

personal care assistance services for the weekends.  According 

to Petitioner,  plans to utilize the additional 720 quarter 

hours at a rate of five hours per weekend, two and a-half hours 

each for Saturday and Sunday. 

13. At this time, Petitioner is utilizing the 8,320 

quarter hours at a rate of eight hours per day for five days per 

week, Monday through Friday. 

14. Petitioner is currently approved for 26, 24-hour days 

or 624 hours, in addition to the 8,320 quarter hours of respite 

care services.  

 15. Petitioner is permitted to use the 8,320 quarter hours 

of personal care assistance services and the 624 hours of 

respite care services in any manner  chooses.  

 16. Petitioner has natural supports available to , such 

as   Although Petitioner's cannot lift 
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Petitioner due to their health and physical limitation, they can 

and do provide supervision for Petitioner on the weekends and 

from 5:00 p.m. to 9:00 a.m. every day.  Other natural supports 

include Petitioner's  who lives in the community. 

CONCLUSIONS OF LAW 

 17. The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties to this 

action to conduct a de novo hearing in accordance with Section 

120.569 and Subsections 120.57(1) and (1)(k), Florida Statutes 

(2008). 

 18. Petitioner, as the party seeking additional services, 

has the burden of proof in this proceeding.  See Balino v. 

Department of Health and Rehabilitative Services, 348 So. 2d 349 

(Fla. 1st DCA 1977).  In order to prevail, Petitioner must prove 

 position by a preponderance of evidence. 

 19. Respondent has been designated as the Florida agency 

responsible for providing all services available to persons with 

disabilities under Chapter 393, Florida Statutes (2007).  See 

§ 20.197(3), Fla. Stat. (2007). 

 20. Respondent has adopted rules for the Medicaid Waiver 

Program, as well as rules defining terms applicable to Medicaid 

programs in general.  The term "medically necessary" is defined 

as follows: 
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  (166)  "Medically necessary" or "medical 
necessity" means that the medical or allied 
care, goods, or services furnished or 
ordered must: 
 
  (a)  Meet the following conditions: 
 
  1.  Be necessary to protect life, to 
prevent significant illness or significant 
disability, or to alleviate severe pain; 
 
  2.  Be individualized, specific, and 
consistent with symptoms or confirmed 
diagnosis of the illness or injury under 
treatment, and not in excess of the 
patient's needs; 
 
  3.  Be consistent with generally accepted 
professional medical standards as determined 
by the Medicaid program, and not 
experimental or investigational; 
 
  4.  Be reflective of the level of service 
that can be safely furnished, and for which 
no equally effective and more conservative 
or less costly treatment is available; 
statewide; and 
 
  5.  Be furnished in a manner not primarily 
intended for the convenience of the 
recipient, the recipient's caretaker, or the 
provider. 
 
  (b)  "Medically necessary" or "medical 
necessity" for inpatient hospital services 
requires that those services furnished in a 
hospital on an inpatient basis could not, 
consistent with the provisions of 
appropriate medical care, be effectively 
furnished more economically on an outpatient 
basis or in an inpatient facility of a 
different type. 
 
  (c)  The fact that a provider has 
prescribed, recommended, or approved medical 
or allied care, goods, or services does not, 
in itself, make such care, goods or services 
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medically necessary or a medical necessity 
or a covered service. 

 
Fla. Adm. Code Rule 59G-1.010 (166). 
 
 21. The Medicaid Handbook is incorporated by reference in 

Florida Administrative Code Rule 56G-13.080. 

 22. The Medicaid Handbook, page 2-57, describes 

"[p]ersonal care assistance" services as follows: 

  [A] service that assists a recipient with 
eating and meal preparation, bathing, 
dressing, personal hygiene, and other self 
care activities of daily living.  The 
service also includes activities such as 
assistance with meal preparation, bed making 
and vacuuming when these activities are 
essential to the health, safety and welfare 
of the recipient and when no one else is 
available to perform them.  This service is 
to be provided on a one-to-one basis.  
Personal care assistance may not be used 
solely for supervision. 
 

 23. The Medicaid handbook, page 2-79, defines "[r]espite 

care" services as follows: 

[A] service that provides supportive care 
and supervision to a recipient when the 
primary caregiver is unable to perform these 
duties due to a planned brief absence, an 
emergency absence or when the caregiver is 
available, but temporarily physically unable 
to care for or supervise the recipient for a 
brief period of time. 
 

24. Respondent does not dispute that Petitioner needs 

personal care assistance on the weekends, but disputes that such 

services are medically necessary.  Moreover, Respondent contends 

that the hours for which Petitioner is now approved could be 
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reallocated to provide the five hours it has requested for the 

weekends. 

 25. The evidence did not establish that the requested 

additional hours of personal care assistance services are 

"medically necessary."  Therefore, the request for the 

additional hours of personal care assistance should be denied. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED that a final order be entered by Respondent, 

Agency for Persons with Disabilities, that:  (1) denies 

Petitioner, 's, request for the additional 720 quarter hours 

of personal care assistance services; and (2) affirms the 

decision of Respondent. 

DONE AND ENTERED this 27th day of March, 2009, in 

Tallahassee, Leon County, Florida. 

S                                   

CAROLYN S. HOLIFIELD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 27th day of March, 2009. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 




