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Case No. 08-5232APD 

  
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held before Daniel 

M. Kilbride, a duly-designated Administrative Law Judge of the 

Division of Administrative Hearings (DOAH) on January 27, 2009, 

in , Florida,  

APPEARANCES 

For Petitioner:   
                 
                  
                 
 
For Respondent:  Gerald D. Siebens, Esquire 
                 Office of the Attorney General 
                 501 East Kennedy Boulevard, Suite 1100 
                 Tampa, Florida  33602-5242 
 

STATEMENT OF THE ISSUE 
 

Whether s request for residential habilitation 

services at extensive level one should be granted or denied. 

 

 



 

PRELIMINARY STATEMENT 

Respondent advised Petitioner that it was denying  

request for extensive level one support and Petitioner asked for 

a formal hearing before the DOAH.  This matter was referred to 

the DOAH on October 20, 2008, and was set for hearing.  

Following a Joint Motion for Continuance, this case was  

re-scheduled for hearing on January 27, 2009.  At the hearing, 

appearing in person were:  Petitioner,   

Waiver Support Coordinator and representative for Petitioner; 

and Denise Oetinger, Human Services Program Director with the 

Agency for Persons with Disabilities.   

testified on behalf of Petitioner.  Kim Watson, Reconsideration 

Reviewer with APS HealthCare appeared by telephone on behalf of 

Respondent. 

Petitioner entered one exhibit into evidence:  Petitioner's 

Composite Exhibit 1, a behavior plan prepared by  

and bate stamped as pages 69-95.  Respondent entered two 

exhibits into evidence:  Respondent's composite Exhibit 1 bate 

stamped as pages one through 68; and Exhibit 2, Residential 

Habilitation in a Licensed Facility Level of Supports 

Descriptors.  Official Recognition was taken of Florida 

Administrative Code Rule 59G-13.081, effective October 13, 2008. 

A court reporter was present at the hearing; however, no 

transcript was ordered by either party.  Petitioner has not 
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filed post-hearing submittals as of the date of this Recommended 

Order.  Respondent submitted its proposed recommended order on 

February 10, 2009. 

FINDINGS OF FACT 

1.  Petitioner is  with a primary 

diagnosis of Downs Syndrome and mental retardation.  Petitioner 

is eligible for and is receiving services through the Medicaid 

Waiver Program. 

2.  The Petitioner resides at  a 

licensed residential facility.  is a very sociable and 

independent person.  Petitioner is ambulatory, enjoys bowling 

and participating in the Special Olympics, going to movies and 

going out with housemates and staff.   is able to express  

thoughts and needs, and has a very clear style of communication 

that allows  to be understood easily by others.  Petitioner 

is able to eat and drink independently.  In early 2008, 

Petitioner was employed as a "sign-waver" for a period of two to 

three months.   

3.  Petitioner does not have a history of suicide attempts.  

There was no testimony of any self-injury or aggression towards 

others or property.  Petitioner does not wear protective 

equipment to prevent injury from self-abuse and has not received 

emergency medication to control behavior in the last 12 months. 
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4.  Petitioner does not suffer from uncontrolled seizures 

or any other condition that required hospital or emergency room 

intervention during the past 12 months.  There was no evidence 

that Petitioner's primary need for services was to receive 

visual supervision based on a documented history of 

inappropriate sexual behavior or sexually proactive behavior. 

5.  The reasons for the requested services were based 

primarily on Petitioner's issues with smoking and toileting.  

Petitioner is constantly seeking to obtain cigarettes.  

Petitioner would take cigarette butts from the ground, has 

attempted to steal cigarettes from staff and out of parked cars.  

 has eloped from the residence in  attempts to find 

cigarettes.  Petitioner would sometimes soil clothes after 

being denied cigarettes.  In addition, Petitioner is lactose 

intolerant and has tried to steal food from other residents.  If 

there were dairy products in the food taken, Petitioner would 

have diarrhea.   

6.  To address these issues, a Behavior Plan was prepared 

for Petitioner.  The primary focus of the Behavior Plan was to 

address s attempts to obtain cigarettes and toileting 

issues. 

 4



 

CONCLUSIONS OF LAW 

7.  The Legislature recognizes that there are Floridians 

with special health care and social needs which require 

particular attention.  "The people served by the . . . Agency 

for Persons with Disabilities . . . are examples of citizens 

with special needs. . . .  Therefore, it is the intent of the 

Legislature that the Agency for Health Care Administration work 

closely with . . . the Agency for Persons with Disabilities . . 

. in developing plans for assuring access to all Floridians in 

order to assure that the needs of special citizens are met."   

§ 408.301 (2008), Fla Stat. (2008)1 

8.  Pursuant to the authority found in Sections 408.301, 

408.302 and 409.919, Florida Statutes, Respondent is empowered 

to adopt rules that are necessary to comply with or administer 

it's legislative mandates, as well as, all rules necessary to 

comply with federal requirements. 

9.  As part of its authority, Respondent administers the 

Developmental Disabilities Home and Community-Based Waiver 

Program, commonly referred to as the "Medicaid Waiver Program."  

The Medicaid Waiver Program is governed by the Developmental 

Disabilities Waiver Services Medicaid Coverage and Limitations 

Handbook, which is commonly referred to as "the Handbook."  The 

Handbook provides a description of the Waiver Program, the 

services it can provide, their limitations and who's qualified 

 5



 

to perform said services.  The most current version of the 

Handbook became effective December 3, 2008, and is incorporated 

by reference in Florida Administrative Code Rule 59G-13.083. 

10.  Pages two through 64 of the Handbook, states that 

providers of residential habilitation and behavior focus 

residential habilitation in a licensed facility shall bill for 

services only when the recipient is present, up to 350 days a 

year, using the monthly or daily rate authorized based on the 

published rate for services. 

11.  Florida Administrative Code Rule 59G-13.081 requires 

that all developmental disabilities waiver services providers 

enrolled in the Medicaid program must be in compliance with the 

Developmental Disabilities Home and Community-Based Services 

Waiver Provider Rate Table, effective July 1, 2008, which is 

incorporated by reference.  The rate table is available from the 

Medicaid fiscal agent's Web Portal. 

12.  The Provider Rate Table lists the descriptors to be 

used for individuals who have not yet been assessed using the 

Agency approved assessment, who have experienced a change in 

circumstance or condition, or who are newly admitted to a 

licensed residential facility and must have a rate established.  

The level that best describes the individual and their primary 

area of support needs will be selected to establish or modify 

the rate.  All requested changes to the Level of Support Rate 
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shall be determined medically necessary.  Medically necessary is 

defined by pages two through four of the Handbook and in Florida 

Administrative Code Rule 59G-1.010. 

14.  The supports descriptors for residential habilitation 

services, extensive level one are: 

Functional:  Totally dependent on staff for 
self-care/daily living activities.  
Disability prevents sitting in an upright 
position, has limited positioning options.  
Requires two person lift or lifting 
equipment to transfer.  Independently uses a 
powered wheelchair, needs assistance with a 
manual chair.  Requires daily monitoring and 
frequent hands-on assistance to stay 
healthy.  Health issues result in inability 
to attend outside programs 5-10 days a 
month; health condition is unstable or 
becoming progressively worse. 
 
Behavioral:  Frequent planned, informal or 
formal interventions necessary.  Assistance 
from others may be necessary to redirect the 
recipient.  Requires psychotropic medication 
for control of behavior.  Use of 
physical/mechanical restraint.  Self-injury 
or aggression towards others or property 
results in significant tissue damage, 
scarring, damage to bones that require 
physician attention.  May have attempted 
suicide in past 12 months.  May have 
required the use of reactive strategies 5 or 
more times per month in the last 12 months.  
May routinely wear protective equipment to 
prevent injury from self abusive behavior at 
least 12 hours per day.  Has received 
emergency medication to control behavior in 
last 12 months.  May meet criteria of 
Intensive Behavioral Residential 
Habilitation. 
 
Physical:  May have uncontrolled seizures 
that have required hospital or emergency 
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room intervention during past 12 months; 
receives medications to control seizures.  
May have been hospitalized for medication 
toxicity in past 12 months.  May have 
experienced a pressure sore requiring 
medical attention or hospitalization in past 
6 months.  May require medication and daily 
management, including enemas, for bowel 
elimination.  May have been hospitalized for 
impaction in last 12 months.  May be at high 
nutritional risk and requires intensive 
nutritional intervention.  Has a condition 
that requires physician prescribed 
procedures.  (Cannot be delegated to non-
licensed staff.) 
 
Other:  If the recipient's primary need is 
to receive visual supervision based on a 
documented history of inappropriate sexual 
behavior or sexually provocative behavior, 
assignment to this level is appropriate. 

 
15.  The support descriptors for residential habilitation 

services at the moderate level are: 

Functional:  Requires substantial prompting 
and/or physical assistance to perform self-
care/daily living activities.  May be 
totally dependent on staff for 
dressing/bathing.  May require mealtime 
interventions and/or devices OR receives all 
nutrition through a gastrostomy or 
jejunostomy tube.  Incontinent of bowel or 
bladder.  May require scheduled toileting or 
use of incontinent briefs.  Independently 
uses a powered wheelchair, may need 
assistance with a manual chair.  May require 
assistance to change positions.  Disability 
prevents sitting in an upright position, has 
limited positioning options.  Needs physical 
assistance of one person to transfer or to 
change positions. 
 
Behavioral:  May exhibit behaviors that 
require frequent planned, informal and 
formal interventions.  Assistance from 
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others may be necessary to redirect the 
recipient.  May require psychotropic 
medication for control of behavior.  Self-
injury or aggression towards others or 
property results in broken skin, major 
bruising/swelling or significant tissue 
damage requiring physician/nurse attention.  
May have threatened suicide in past 12 
months.  May have required use of reactive 
strategies 5 or more times per month in last 
12 months.  May routinely wear protective 
equipment to prevent injury from self-
abusive behavior. 
 
Physical:  May have seizures that interfere 
with functional activities; receives 2 or 
more medications to control seizures.  May 
have experienced a pressure sore requiring 
medical attention in the past 6 months.  May 
require medication and daily management, 
including enemas, for bowel elimination.  
May be nutritionally at risk and require a 
physician/dietitian prescribed special diet. 

 
16.  Respondent has the initial burden at the hearing, 

since it has initiated the action to reduce Petitioner's 

services and/or payments for services being received by the 

recipient.  Fla. Admin. Code R. 65-2.060(1).  See also Wiggins 

v. Florida Department of Children and Families, 919 So. 2d 619 

(Fla. 1st DCA 2006). 

17.  The greater weight of evidence revealed that 

Petitioner is ambulatory, able to eat and drink without 

assistance, does not require any assistance to lift or transfer, 

does not use a wheelchair and does not have any health issues 

resulting in inability to attend outside programs five to ten 

days a month. 
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18.  Petitioner does not require the use of 

physical/mechanical restraints; has no history of self-injury or 

aggression towards others or property resulting in significant 

tissue damage; scarring; or damage to bones requiring physician 

attention.  Petitioner does not routinely wear protective 

equipment to prevent injury from self-abusive behavior and has 

not attempted suicide in the past 12 months. 

19.  Additionally, Petitioner does not have a history of 

uncontrolled seizures that have required hospital or emergency 

room intervention.  There was no testimony that Petitioner 

required hospitalization for any reason within the past 12 

months.  Petitioner presented no evidence that  is a high 

nutritional risk which requires intensive nutritional 

intervention. 

20.  Although Petitioner was discovered lying with a male 

roommate at one time, there was never any determination of what, 

if anything, of a sexual nature occurred.  Petitioner was moved 

to another room, and according to the Behavior Plan submitted by 

Petitioner's representative, Petitioner has ceased any 

unauthorized visits to  prior residence and there is no 

primary need for Petitioner to received continued supervision. 

21.  When viewed in total, the evidence shows that 

Petitioner met none of the support descriptors contained in the 

Functional, Physical, and Other categories necessary for 
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residential habilitation services at intensive level one.  

Petitioner does take psychotropic medication for reasons which 

were not disclosed at the hearing, and has a tendency to elope 

or steal cigarettes and requires redirection at times.  However, 

 does not meet any of the other descriptors listed in the 

Behavioral Category.  Therefore, Petitioner only meets two of 

the more than 23 factors listed in the supports descriptors for 

extensive level one. 

22.  Petitioner most correctly falls into the moderate 

level of support descriptors.  As found in the Functional 

category, Petitioner requires prompting for certain self-care 

activities, is sometimes incontinent and requires scheduled 

toileting and use of incontinent briefs.  Under the Behavioral 

factors, Petitioner exhibits behaviors that require frequent 

interventions, assistance from others may be necessary to 

redirect  and  does take psychotropic medication.  As such, 

Petitioner meets approximately one-half of the descriptors for 

the Functional and Behavioral categories.  Petitioner does not 

meet any factors contained in the Physical category for the 

moderate level of supports descriptors. 

23.  The Provider Rate Table states that the level that 

best describes the individual and their primary area of support 

needs will be selected to establish or modify the rate.  In this 

instance, it is clear that the level of support needs which best 
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describe the support needs of  are found in the moderate 

level of support descriptors.  Petitioner has not shown the 

medical necessity, as defined in the Handbook, for residential 

habilitation services at extensive level one. 

RECOMMENDATION 

Based on the testimony of the witnesses and the exhibits 

entered, as applied to the Residential Habilitation in a 

Licensed Facility Level of Support Descriptors for residential 

habilitation services, Respondent has carried its burden of 

proof in that it is not medically necessary for  to receive 

residential habilitation services at extensive level one.  

Therefore,  receive residential habilitation 

services at the moderate rate. 

DONE AND ENTERED this 3rd day of March, 2009, in 

Tallahassee, Leon County, Florida. 

S                                   

DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of March, 2009. 
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ENDNOTE 
 
1/  All references to Florida Statutes are to Florida Statutes 
(2008) unless otherwise indicated. 
 
 
COPIES FURNISHED: 
 
Debra F. Scott, Acting Agency Clerk 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
John Newton, General Counsel 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
James DeBeaugrine, Executive Director 
Agency for Persons with Disabilities 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
Cathy Bedell, Esquire 
Agency for Persons with Disabilities 
Fair Hearing Coordinator 
4030 Esplanade Way, Suite 380 
Tallahassee, Florida  32399-0950 
 
M. Catherine Lannon, Esquire 
Office of the Attorney General 
Administrative Law Section 
The Capitol, Plaza Level 01 
Tallahassee, Florida  32399-1050 
 
Mary Shields, Waiver Support Coordinator 
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Bradenton, Florida  34209 
 
Gordon Becker 

 Care Centre 
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Gerald D. Siebens, Esquire 
Office of the Attorney General 
501 East Kennedy Boulevard, Suite 1100 
Tampa, Florida  33602-5242 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 




